
^Jissg^iife^is:^'.



'IJf

]l2(o7(o

This Book

Doe$ Sot

CIRCULATE

Copy 1





(
jaBBEi^aAERl—132£



Digitized by tine Internet Arciiive

in 2011 witii funding from

CARL!: Consortium of Academic and Researcii Libraries in Illinois

http://www.archive.org/details/illinoisappellat3v26illi





3D

74-24

;orge Schaefer vs. Raymond Rock

STATE OF ILLINOIS

APPELLATE GODRT THIRD DISTRICT

OTTAWA

At a term of the Appellate Court, begun and held af Springfield

on the 1st Day of January in the Year of our Lord one thousand

nine hundred and seventy-five within and for the Third Pistrict

of Ulinois:

Present—

HONORABLE Samuel Smith, justice

HOMORABLE James C. Craven, Justice

Presiding Justice
HONORABLELeland Simkins

Robert Conn, Clerk

Hugh A. Campbell, Sheriff

BE !i REMEMBERED, that c-frervv'/^rds on

February 28, 1975 <t r, - c .<-^ y
'-y I ^ _1he Optnton cf the

Court v/ss filed in '.he Clerk's Office cf soid Cou-rt, irt the words

and figures follov/irsg, v:r:





No. 7^-2^

IN THE

APPELLATE COURT OF ILLINOIS

THIRD DISTRICT

GEORGE SCHAEFER,

Plaintiff-Appellee-
Cross-Appellant,

RAYMOND ROCK, FERN ROCK
MELVIN D. HARRIS and
SHIRLEY J. HARRIS,

Defendant s-Appellants-
Cross-Aroellees

.

Appeal fro.T. th
Court of Fulton County,
Illinois.

Honorable
Keith P. Scott,

Abstract

Mr. JUSTICE CRAVEN delivered the opinion of the court:

This is an appeal from an order in an ejectment proceeding
declaring that the plaintiff was entitled to ownership and possession
of a disputed portion of land and the defendants had no riparian rights
to a strip mine lake located on property belonging to the plaintiff.
There is a cross-appeal from that portion of the trial court's order
that declared that the defendant had an easement by prescription for

the limited purpose of pumping water from the lake for household

purposes and for watering livestock. The land in question is a

sloping northern embankment of the lake which, by reason of the

language in the deed, the trial court found to be the boundary of

the property line between the parties.





The tv;o parcels of property involved v/ere originally

ovjned as a single parcel. The property now owned by the defendants

was transferred to their predecessor in title by a deed containing

a metes and bounds description including in the description language

descriptive of one boundary as ''in a southeasterly direction ^77

feet, t^ the high wall , thence in an easterly direction, ^ * -."

(Emphasis supplied.) The legal issue presented in this case relates

to the construction of the phrase "to the high wall". V/hen refer-

ring to a strip mine lake, the testimony is that this tern "to the

high wall" means to the high wall and does not carry v;ith it any

riparian rights or access to the lake that exists on the premises

below the high wall.

VJe see no necessity for a full recitation of the evidence

in this case. No error of law appears and the trial court's findings

of fact are not contrary to the manifest weight of the evidence.

There is some conflict in the testimony v;ith reference oo the

nature and extent of the use of a pump for purposes of pumping water.

We cannot say that the findings of fact of the trial court that are

fully set forth in a comprehensive opinion are contrary to the m.anifest

weight of the evidence. An extended opinion on the issues of this case

would have no precedential value, and, accordingly, pursuant to

Supreme Court Rule 23 ( 111 - Rev . Stat . 1973 , ch. IIOA, ^ 23), the

judgment of the circuit court of Fulton County is affirmed,

judgmeinIT affirmed.

SIMKINS, P.J., and SMITH, J., concur.

-2-
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73-266)
73-249) Cons.

State of Illinois )

Appellate Court )

Second District )

SB

:

At a session of the Appellate Court, begun and held

at Elgin, on the 2nd day of December, in the year of our Lord

one thousand nine hundred and seventy- four, within and for

the Second District of Illinois:

Present — Honorable THOMAS J. I>iGRAIn,' Presiding uusirirce

Honorable WILLIAII L. GUILD, Justice

Honorable ^- ^- RECHENMACHER, Justice

LOPvEN J. STROTZ, Clerk

WILLIAM A. KLUSAK, Sheriff

BE IT REMEMBERED, that afterwards, to wit:

On March 5, ±J75 the Opinion of the Court was filed

in the Clerk's office of said Court, in the words and figures

following, viz:
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No. 73-249 ,

73-266 ) Cons,

IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT

w •\', •n ^^^

\l' 11 L £ ly

\m -S 1375

LORE?! J. STROTZ, ChA

Annrlbto Ccu;t 2r.j District

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee

,

V.

RICKY COOK,

Defendant-Appellant-

Appeal from the Circuit
Court for the Seventeenth
Judicial Circuit, V^inne-
bago County, Illinois.

MR. PRESIDING JUSTICE THOMAS J. MORAN delivered the opinion of

the court:

Defendant pled guilty to the separate charges of theft over

$150, and forgery. He v/as sentenced to concurrent terms of two

to four years. We have consolidated the separate appeals for the

purpose of disposition. On motion pending these appeals, this

court modified the sentences to concurrent terms of sixteen months

to four years. •
• .

Defendant claims that the pleas of guilty v/ere not in conformanc

with Supreme Court Rule 402 and that the waiver of indictment pro-

ceedings, relative to the theft charge, did not comply with Supreme

Court Rule 401 (b)

.

On May 26, 1972, the defendant, in a motion subscribed and

sworn to under oath, moved to waive prosecution by indictment on

the theft charge. The m.otion stated that the defendant knew and

^ ^ly i iuj if .».
>'

.
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73-249/266

understood that he had a constitutional and statutory riaht to be

prosecuted by indictment, but that he wished to waive these rights.

Before alJ.ov.'iri'"' the rnot-ion the cou'^'t c-Hat-oij-

" All right. The Court will advise you v/hat it means
to waive the Grand Jury. If you don't waive the Grand
Jury, then when the Grand Jury meets—it's a body of
twenty-six people selected from the County known as the
Grand Jury— they v;ill hear the evidence and if a majority
of tliem were of the opinion that there was probable cause
to hold you for trial, then they v/ould return an Indict-
ment and you would be tried on the Indictment.

Where you waive the Grand Jury, then the State's Attorney
would file what is known as an Information against you
which in this case would charge you with theft. After
the Indictment is returned or the Information is filed, then
the procedure is the same.

Now, the crime of theft is an offense, punishable by a term
in the penitentiary of not less than one year nor more than
ten years, or any combination of years, not less than the
minimum or more than the maximxim.

Now, knowing that, do you want to v/aive the Grand Jury?

The Defendant: Yes.

The Court: Let the record show that the defendant has.
been advised of his rights and the nature of the charge against
him. He persists in his waiver of the Grand Jury. Leave
given to file the Information."

On December 5, 19 72, defendant moved the court to accept his

pleas of guilty to the charges of theft and forgery. Defense coun-

sel stated that the change of plea was the result of negotiations

with the State and that the sentence agreed to was concurrent terms

of two to four years. The defendant acknowledged that he understood

this to be the agreement.

In open court, the defendant was admonished on each charge

separately. Relative to the charge of theft, the court read from

the information the nature of the charge, informed the defendant

l-V\34- Vic t.7r>c r^Vv^-)-^^^ ».TT+-V> n f r\') r^r\%r 1-V>3+- Vi o Vi ;^ r) ^ T-TrrVit- \-ni a "inr-\r--'- •— — w-.^^^w^A .. ^ w** »_t ^w_._^-._f , ^

—

— — -2; " -I -i

or bench trial, that he had a right to be confronted by his accusers.

2-





73-249/266

that he had a right to establish ^ny defense he might have and

that by pleading guilty he waived these rights. The court also

T_n^/^2rTT\eCl the defend'irit '^il -l-V-to m -i n t miim ^-nrl -mr^v-imnm o r^ T-» +- ^ T^ /-> /^ c +-V>^+-

could be imposed. Thereafter, the State gave a synopsis of the

facts of the theft case against the defendant. The defendant

ansv7ered in the affirmative when asked if these facts were true,

whereupon the court accepted the defendant's plea of guilty to

the theft charge.

Pertinent to the forgery charge, the court read from the

indictment the nature of the charge, informed the defendant that

he had a right to trial by judge or jury, that he had a right to

be confronted by his accusers, that he had a right to establish

any defense he might have, and that by pleading guilty he waived

these rights. The court also informed the defendant of the mini-

mum and maximum sentences that could be imposed. Thereafter, the

State gave a synopsis of the facts of the forgery case against the

defendant. The defendant answered, "Yes, sir, most of it," when

asked if these facts were true. The court then asked the defend-

ant if there was anything he wished to correct or alter, to %-/hich

the defendant replied, "Well, no, that's about it," whereupon the

court accepted the defendant's plea of guilty to the forgery charge,

Before sentence was imposed by the court, the following

dialogue took place between the assistant state's atrorney and the

defendant:

" [Asst. State's Attorney]:*** The point is, the
agreement is 2 to 4, and that is what you expected,
is it not?

The Defendant: Yes, sir.

[Asst- Stflte's Attorney]: Do you have any objections
or complaints about your attorney?

The Defendant: No, sir.

[Asst. State's Attorney]: You think he has represent-
ed you properly?

The Defendant: Yes, sir.

-3-
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[Asst. State's Attorney]: You arc satisfied v;ith
the plea, and no other promi.ses have been made to
you either by Mr. Vella or me?

The Defendant: No."

There\ipon, the trial court imposed concurrent sentences of 2 to

4 years on the theft charge and on one count of forgery. A second

count of forgery and a bond-- jumping charge were dismissed on motion

by the State; and the defendant waived a hearing in aggravation

and mitigation.

The defendant argues that the trial court failed to comply

with Supreme Court Rule 402 (111. Rev. Stat. 1971, ch. IIOA, §402)

in that (1) in each case it failed to ascertain that the defendant

understood the nature of the charge; (2) in each case it failed

to ask defendant if his plea of guilty was voluntary; and (3) in

the chefL case it failed to inquire whether defendant understood

that by pleading guilty he v/aived his right to plead not guilty

and his right to a trial of any kind, -

Supreme Court Rule 402 requires substantial, not literal

compliance with its provisions. Additionally, the entire record

may be considered in determining whether the accused understood

the nature of the charge. The test for determining that the essen-

tials of the rule have been met is whether an ordinary person in

the circumstances of the accused v/ould understand the remarks and

advice of the court as conveying the information required. People

V. Krantz , 58 111. 2d 187, 192-93 (1974).

Here, although defendant v/as not directly asked if he under-

stood the nature of the charge, the court's reading of the indict-

ment and information and the recital of anticipated testimony of

witnesses for the prosecution, without protest and, indeed, with

defendant's affirmance, demonstrates that the accused, as an ordinary

person, understood the nature of the charges against him. See

People V. Krantz , supra; People v. Mims , 42 111. 2d 441, 444 (1969i

-4-
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As to the voluntariness of the pleas, the rule requires

the court to determine whether any force or threats or any promise

apart from the plea agreement was used to obtain the plea. The

record reveals no inquiry ha\dng been made of defendant as to v/hether

any force or threats were used to obtain the pleas. The record,

however, leaves no doubt that the defendant understood that in

return for his pleas of guilty a 2 to 4 year sentence v/ould be

imposed. Further, in response to the question of whether any other

promises had been made to him, the defendant answered in the negative.

Upon consideration of these facts and in light of the entire record,

we conclude that, except for the plea agreement, the defendant was

made no promises and his pleas were not the result of any force or

threat.

"While we do not approve of any failure to comply
strictly with the explicitly stated requirement of
Rule 402, it does not follow that every deviation
"*"he ''^ '^ "^ "^

'^ IT re^^uires a reversal I"^ u^^on "^evi^^v/ o^ the
entire record it can be determined that the plea
of guilty made under the terms of the plea agreement
V'/as voluntary, and was not made as the result of
force, threats or promises other than the plea
agreement, the error resulting from failure to
comply with Rule 402(b) is harmless." People v .

Ellis , 59 111. 2d 255, 257 (1974).

We find no merit in defendant's third contention. The trial

court informed the defendant of and ascertained his understanding

that he had a right not to plead guilty or not guilty, that he had

a right to trial by judge or jury, and that by pleading guilty he

waived these rights.

Finally, defendant contends that the trial court erred in

accepting his waiver of indictment v/ithout first informing him of

the nature of the charge. This is belied by defendant's own

verified motion seeking to waive intervention of the grand jury.

In that motion, defendant stated that he knew and understood that

he had a constitutional right to be prosecuted by indictment. The

motion further stated:

-5-
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"2. That the defendant was arrested on the 5 day of
March, 1972, on the charge of Theft. That on
March 6, 19 72, he was presented before Judge
Cook who informed him of the charge against
him, provided him with a copy of the charge
and appointed the Public Defender to repre-
sent him. "

On the basis of these findings, the judgments are affirmed.

Judgments affirmed

GUILD and RECHEMI4ACHER, J.J. - concur

-6-
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No. 73-335

IN THE

APPELLATE COURT OF ILLINOIS

FIFTH DISTRICT

21>i.^- "- 8^

;:r I z

'/ r^ o-

PEOPLE OF THE STATE OF ILLINOIS,

Respondent-Appellee

,

V.

MICHAEL BOWEN,

Petitioner-Appellant.

Appeal from the Circuit Court
of Randolph County

Honorable Carl Becker,

Judge Presiding.

Mr . JUSTICE CARTER delivered the opinion of the court:

The petitioner pled guilty to escape, theft, and armed robbery, and v/as

sentenced to 3 to 5 years in the penitentiary. On February 2, 1972, the petitioner

filed a pro se post-conviction petition. Court-appointed counsel filed an amended

post-conviction petition which was denied after an evidentiary hearing on August 6,

1973. This appeal follows the denial of the post-conviction petition. The only issue

raised in this appeal is v/hether the petitioner was denied effective assistance of

counsel during the post-conviction proceedings because the record fails to reflect

thai appointed counsel reaa the trial court record.

Illinois Supreme Court Rule 651(c) provides in pertinent p?rt that:

The record filed in that court shall contain a showing, which
may be made by certificate of petitioner's attorney, that the

attorney has consulted with petitioner either by mail or in per-

son to ascertain his contentions of deprivation of constitutional

rights, has exam.ined the record of the proceedings at the trial,

and has made any amendments to the petition filed pro se that

cire necessary for an adequate presentation of the petitioner's

contentions. (111. Rev . Stat. , ch. IIOA, Rule 651(c) (1973))

This provision has been interpreted by our Supreme Court to allow petitioner's attorney

to file during the pendency of an appeal a certificate attesting that he examined the

record of piX)ceedings . Pooole v. Harris , 50 111. 2d 31, 2 75 i\'.E.2d 32 7. This Court

has adopted and followed tMs ruling in People v. Enyart , 18 Ill.App.3d 504, 310

N.E.2d 49 (5th Dist.). The affidavit of Attorney Robert N. Candy, which amends the

record, refutes the only point raised by the petitioner on appeal. Accordingly, we

affirm the circuit court's denial of the post-conviction petition.

Affirmed. Publish abstract only.

CONC UR

!

MORAN, KARNo, TT.
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UNITED STATES OF AMERICA

State of Illinois )

Appellate Court ) ss:

Second District )

At a session of the Appellate Court, begun and held

at Elgin, on the 2nd day of December, in the year of our Lord

one thousand nine hundred and seventy-four, within and for

the Second District of Illinois:

SECOND DIVISION

Present — Honorable L. L. RECHENMACHER, Presiding Justice

Honorable WALTER DIXON, Justice

Honorable THO>mS J. MORAN , Justice

LOREN J. STROTZ, Clerk

WILLIAM A. KLUSAK, Sheriff

BE IT REMEMBERED, that afterwards, to wit:

On March 10, 1975 the Opinion of the Court was filed

in '"h" '^^ /^->-v ' c- '^^^ice cf said Court in the v/crds and figures

following, viz:

WgtHBggWJwyi.i i

i
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No. 73 281

IN THE
: IT li L ffl ly

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT

SECOND DIVISION

f!AR 10 1975

lOREH J. STROTZ, Cleik

App«Il^l4 Court, IvA Diilri<t

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee,

RICHARD L. WHITLEY,

Defendant-Appellant.

Appeal from the Circuit Court
for the 16th Judicial Circuit,
Kane County, Illinois.

MR. PRESIDING JUSTICE RECHENMACHER delivered the opinion of the court:

Defendant, represented by appointed counsel, pleaded guilty

to theft over ?150 and v.-as ssntancsd on August 29, 1963 to a terra of

3 to 9 years imprisonment. On January 5, 1973 he filed pro se his

post-conviction petition which, as later amended by the Public Defender,

alleged the violation of his constitutional rights in that at the

hearing in aggravation and mitigation the trial court heard and con-

sidered the testimony of the Sheriff of Kane County that a charge of

attempted murder of another jail inmate was then pending against de-

fendant, and that such testimony of a charge not proven resulted in

a more severe sentence than the 1 to 3 year sentence imposed on his

co-defendant, Elbert E. Miley. Defendant appealed from the trial

court's denial of that petition.

During the pendency of that appeal the indigent defendant's

appointed counsel (Deputy State Appellate Defender ) filed his motion

to dismiss the post-conviction appeal and requested allowance of a

direct appeal with the same record, on the ground that the record re-
1.

veals that defendant had filed a timely notice of appeal from the

W^^i^^^M'mr
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judgment of August 29, 1969 on which no further action was taken,

and than a later orueji ol June 11, 197 cijjpoliiLxny a.mjLliei. meuiljci: oZ

the Public Defender's office for the purpose of presenting the

"application for post-conviction hearing" must have been in error

as no such petition was filed. The timely notice of appeal having

given this court jurisdiction, and the State presenting no objections,

we allowed defendant's motion.

The first issue presented is whether the court erred in

accepting defendant's plea of guilty to the charge of theft over

$150. Defendant asserts that the court failed to properly and per-

sonally admonish defendant as to the nature of the charge and the

consequences of his guilty plea, including the minimum and maximum

range of punishment. Since the defendant's guilty plea was tendered

and accepted in August r 1969 we look to former Supreme Court Rule

401(b), then effective (111. Rev. Stat. 1969, ch. IIOA, par. 401(b) ),

v/hich provided in part as follows: .

"The court shall not permit a plea of guilty . . .

unless the court finds from proceedings had in
open court at the time . . . plea of guilty [is]
entered . . . that the accused . . . understands
the nature of the charge against him, and the con-
sequences thereof if found guilty ..."

See also Sections 115-2 (a) (2) and 113-4 (c) of the Criminal Code

(111. Rev. Stat. 1969, ch. 38, pars. 115-2 (a) (2) and 113-4 (c) ).

The facts here shov; that on the very day defendant and his

co-defendant, Miley, were released from the State Penitentiary at

Joliet they stole a parked car in Elgin, Illinois. They v/ere arrested

shortly thereafter and were later indicted as co-defendants for theft

over $150. At the arraignment of both defendants on July 11,1959, the

trial judge first addressed his co-defendant Miley, in defendant's

presence, as follows:

"Mr. Miley, you are entitled to a trial by a Jury
or a trial before the court. Theft in excess of a
hundred and fifty dollars property value can subject
you to possible punishment in the State Penitentiary





* * *

-3-

not less than one nor more than ten years. If the
value is less than a hundred and fifty dollars,
It is a misdeiiiedxi'ji. ctnd Llit; uidAxiauia punitjiunenL is
my recollection not more than $500.00 fine and/or
imprisonment in the State penal farm or county jail
not more than one year."

Then the trial judge, addressing this defendant, stated:

"And, Mr. Whitley, you heard what I had to say to
Mr. Miley about his rights of a trial by a Jury or a
trial before the Court and possible range of punish-
ment depending upon the value of the property stolen.
If it is in excess of a hundred and fifty dollars,
it is a felony and the punishment could be not less
than one nor more than ten years in the penitentiary.

"If it is a misdemeanor, punishment could be not to
exceed $500.00 fine and/or imprisonment in the Illinois
State Penal Farm, not to exceed one year."

On August 19, about five v^?eeks later, defendant and his

co-defendant Miley, appeared before the same trial judge, the de-

fendant being represented by Mr. Fred Morelli, Assistant Public

Defender. Both defendants desired to change their pleas to guilty.

Addressing the co-defendant Miley, the trial judge said:

"And on the 11th day of July you appeared here be-
fore me at which time you were explained that you
are entitled to a trial by a Jury or a trial before the
Court; that theft in excess of $150.00 is punishable
by imprisonment not less than one nor more than ten."

After additional colloquy relating to co-defendant Miley' s guilty plea

the prosecutor adverted to "same case, co-defendant * * * of Mr. Miley

* * *". .There followed some discussion in v/hich the prosecutor, the

defendant, his counsel and the trial judge took part, and then this

colloquy occurred:

"THE COURT: Mr. Morelli has conferred with you
with regard to the possible defense of your case; has
he not?

DEFENDANT ;^7HITLEY: Yes, sir.

THE COURT: He has advised you of your rights of
a trial by a Jury or a trial before the Court and
the nature and range of possible punishment for this
offense?

DEFENDANT WHITLEY: Yes, sir."

It is clear from the foregoing that this defendant was fully

':^"^n;i<i<llqri9.rwig.iii.itli!- iL<.'
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advised by the trial judge of the nature of the charge against

him and his co-defendant Miley and the range of punishment, even

though the court's statements were directed primarily at Miley.

Both the defendant and his counsel were present. In addition, at

the time of his arraignment defendant himself said that his counsel

had explained to him the nature and range of possible punishment for

the offense with which he was charged. In People v. Weakley , 45 111.

2d 549, cited by defendant the admonition as to the maximum penalty

was held insufficient because the only admonition there was the

trial court's inquiry of the Public Defender as to whether he ex-

plained to that defendant the question of the penalty involved , which

counsel answered in the affirmative, and because the court cannot rely

that defendant's counsel did so (p. 553). In the instant case the

record establishes that defendant v/as properly informed at arraign-

ment, some five weeks before acceptance of his guilty plea, con-

cerning the nature of the charges and the range of possible punish-

ment. While this period between the admonishment at the time of

arraignment and that of the acceptance of the plea is longer than the

four day interval in People v. Jacobs , 132 111. App. 2d 182,

our holding in that case pp. 185-186, is equally applicable here,

especially since there is nothing in this record to indicate any

doubt but that the defendant was aware of the consequences of the

plea of guilty.

In People v. Juerke , 6 111. App. 3d 559, cited by defendant

there v;as, in addition to the very substantial time interval, testi-

mony that that defendant had no recollecti.on of the prior admonition

as to potential punishment; that he was not advised by the court or

by his counsel (which testimony was not impeached), and defendant's

counsel v;as unable to say that he had advised defendant. Here de-

fendant himself stated that his counsel had advised him of the nature
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and range of possible punishment. Thus under all the circumstances

present there v;ee cubctential ecr.'.pliencc b" the tri^il co'.'rt '•'' *-h +-h<=

applicable statute and rale.

The second issue raised by defendant is whether the

court erred in admitting, at the combined hearing on the defendant's

application for probation and in aggravation and mitigation, the

testimony of the Kane County Sheriff as to defendant's misconduct in

the County Jail. At that hearing the court also had before it the

probation report with defendant's prior record, which stated among

other things that defendant had been charged v/ith attempted murder

of a fellow cell-mate, in the County Jail. It should also be noted

that at that hearing defendant's counsel presented a statement as

to defendant's "background information" and related the circumstances

of the offense of car theft with v/hich he was charged, all of which

defendant himself acknowledged as true and correct.

Evidence of defendant's misconduct in jail v/as a proper

subject of inquiry and v/as relevant to a consideration of defendant's

application for probation and to the hearing in aggravation and

m.itigation so as to enable determination by the court of the de-

fendant's propensity toward violence and his rehabilitation potential.

There is no suggestion in this record that the court considered the

charge of attempted murder as equivalent to conviction. Moreover,

the defendant had ample opportunity to cross-examine the Sheriff but

did not do so. ( People v. Loomis , 132 111. App. 2d, 903, 905, 906.)

The cases cited by defendant are inapposite.

Thus we hold that the trial court did not err in admitting

the evidence of defendant's misconduct in the County Jail.

Finally,- we consider defendant's contention that the 3 to

9 year sentence imposed on defendant was excessive in view of the

1 to 3 year sentence v/hich v/as imposed on his co-defendant Miley.
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The fixing of sentences is an exercise of discretion. The authority

of revievy-ing ccurtc tc reduce ccntcncc3 chculd be applied vith con-

siderable caution and circumspection
,

(

People v. Nelson , 41 111. 2d
ordin^irily

364, 368,) because the trial judge/has a superior opportunity to make

a sound determination concerning the punishment to be imposed than
the

do/appellate tribunals. (People v. Hampton , 44 111. 2d 41, and People v ,

Taylor , 33 111. 2d 417, 424, ) Mere disparity of sentences betv/een co-

defendants does not of itself warrant the use of this court's power

to reduce sentences imposed by the trial court. (People v. Brooks ^

51 111. 2d 156 and People v. Shelton , 15 111. App. 3d 36.) From our

examination of the record it is manifest that the disparity in the

sentences is justified here because of the significant differences

between the record of defendant Whitley and his co-defendant, Miley,

and the sentence is not excessive, (People v. Lutz , 17 111, App. 3d

1001, 1003"1004o) Therefore, the judgment is affirmed.

Judgment affirmed.

THOMAS J. MORAN and DIXON, JJ., concur.





FOOTNOTE

Defendant's notice of appeal vias filed on Monday, September 29.
It was timely because the 30th day fell on Sunday, September 28,
1 qfiq.
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STATE OF ILLINOIS

APPELLATE COURT

AT AN APPELLATE COURT, for the Fourth Judicial District of the

Stale of Illinois, sitting at Springfield:

PRESENT

HONOR.^BLg LSL.^ND SI'-ZIXS , Presiding Judge

HONORABLE Haj^.OLD F. TP^^.P? , Judge
'

••
•'

HONORABLE FREDERICK 5 . GREEN , Jndgp,

Attest: ROBERT L. CONN, Clerk.

BE IT REMEMBERED, that to-wit: On the___iH:th day

nf
March

j^^ D_ iq 75 , there was filed in the office of

the Clerk of the Court an opinion of said Court, in words and figures

following:
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STATE OF ILLIIIOIS

APPELLATE COURT

FOURTfl DISTRICT

General No. 12713

THE PEOPLE OF TL^E STATE OF ILLINOIS,

Plaintiff-Appellee

V.

JAMES ROGERS,

Defendant-AoDellant

Agenda No. 7'!-2'<8

Appeal from
Circuit Court
Sansanon County
HG7-72, i;63-72 and
'J69-72

Mr. JUSTICE GREEN delivered the opinion of the court:

The only issue in this case is one upon v,-'nich the lav; has been

clearly stated by nany Suprene and Appellate Court decisions, but

it arises out of a situation that has r.ade continued appeals unavoid-

able. The penalties for some criminal offenses are changed by the

Unified Code of Corrections ( 111 . Rev .Stat . 1973, cii . 3S, par. 1001-1-1

e t . sea .), v;hich too!: effect January 1, 1973. It provides that

sentences set forth in the Code are applicable to prosecutions started

under prior lav; if they are less than under that lav/ and if the case

"has not reached the sentencing stage or a final adjudication,"

(111. Rev. Stat .1973, ch. 33, par. 1008-2-1). In construing a similar

provision of the Illinois Controlled Substances Act ( 111 .Rev .Stat

.

1971, ch. 56 1/2, par. I6OI) the court reasoned in People v. Chupic h,

53 111. 2d 572, 295 N.E.2d 1 that the legislature did not intend

to be redundant in using the phrases "sentencing stage" and "final

adjudication" and i-uled that v;hen a case v.-as on direct appeal





after aontencins. It had not rpichod n "ri..-^-' . i- -•

sentence imDOsed when nrior 1 -n.- i--t^- in orr^^t-p.±Ox ±c-u i.ao m el feet v/a^ oraered reduced
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2d 269, Chunlch was followed in civinc the same construction to the
code and this decision has been followed by the subsequent cases.

Defendant is sinillarly situated. On December 1, I972, after

nesotiatcd pleas of guilty on three separate forr.ery charges, he

v/as sentenced to three concurrent penitentiary terras of 5 to 10

years. At that time the penitentiary sentence for that offense was

1 to 1^ years (111 .Rev. Stat . I971, ch . 38, par. 17-3). Under the

Code it is classified as a Class 3 felony the irr.orisonnent for which
is 1 to 10 years and witl, the further provision that if a ninimun
sentence of more than 1 year is imposed, it be no sreater than I/3

of the maximum term (111 .Rev. Stat . 1973, ch. 38, par. 1005-8-I)

.

On appeal defendant's sole request is to have his mininun tern

reduced to 3 years and ^1 months, which is I/3 of his maximum term
of 10 years

.

We agree that defendant is entitled to his request and rem.and

to the Circuit Court of Sangamon County with directions that an

amended mittimus issue indicating that the minimum term of imprison-

ment is reduced from 5 years to 3 years and ^1 months.

REMANDED WITH DIRECTIONS.

SIMKINS, P.J., and TRAPP, J., concur.
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People vs. Henry Brisbon
and

Michael Lampkin

STATE OF ILLINOIS

APPELLATE GODP.T THIRD DISTRICT

OTTAWA

At a term of the Appellate Court, begun and held at Ottawa,

on the 1st Day of January in the Year of our Lord one thousand

nine hundred and seventy-five within and for the Third District

of Illinois:

Present

—

PC

HON. ALLAN L. STOUDER, Presiding Justice

HON. JAY J. ALLOY, Justice

HON. RICHARD STENGEL, Justice

HON. TOBIAS BARRY, Justice

JOHN E. HALL, Clerk

JAMES A. CALLAHAN, Sheriff

"S^t it REMEMBERED, that afterwards on

March 18, 1975 -u ^ • •

The Coinion or tne

Court was filed in the Clerk's Ou\ce of said Court, In the words

and figures following, viz:





No. 74-250

in The

APPELLATE COURT OF ILLINOIS

Third District

A. D. 1975.

PEOPLE OF THE STATE OF ILLINOIS, ) Appeal from the
) Circuit Court of

Plaintiff-Appellee, ) Kankakee County.
)

vs. )

) Honorable
HENRY BRISBON and MICHAEL LMIPKIN

, ) Victor Cardosi
) Presiding Judge

Defendant-Appellant. )

PER CURIAM Abstract

Defen.da.nt s Henr'v Brisbon and Michael Lampkin a'^'^eal frorr. a con-

viction of theft of an automobile worth more than $150. Defendant

Lampkin was sentenced to a term of 1 to 3 years and defendant Brisbon

was sentenced to a term of 2 to 6 years in the penitentiary, with the

Brisbon sentence to run concurrently with a rape sentence previously

imposed by the Circuit Court of Cook County. Defendants filed notices

of appeal and the trial court appointed the State Appellate Defender

to represent the defendants on appeal, on April 29, 1974.

On January 22, 1975, the State Appellate Defender advised each

defendant that the Appellate Defender would file a motion for leave to

withdraw. Such motion for leave to withdraw as counsel on appeal in

this court is made in accordance V7ith the precedent of Anders v.

California , 386 U.S. 738. The Appellate Defender nov; asserts that

after careful examination of the record, a conclusion must be reached

than an appeal would be wholly frivolous and without possibility of

success. The motion for leave to withdrav? was accompanied by a"n ex-

tensive brief in support of counsel's conclusion.

From the record it appears that pre-trial proceedings involved

a motion to quash the arrest of defendants, in which a violation of

the Fourth Amendment rights of defendants was asserted together with





a request to suppress all the evidence against them resulting from the

arrest. . A hearing was held on this motion in defendant Brisbon's ab-

sence, which resulted from a voluntary failure of Brisbon to appear.

Brisbon had also failed to appear at an earlier court date when his

brother informed defense counsel that Brisbon v;as ill. The testimony

at the hearing disclosed that the arresting officer stopped defendants,

after receiving a radio bulletin that the occupants of a car of the

same make, model, color, and license number as occupied by the defendants

had failed to pay for a gas purchase at a nearby service station. The

radio bulletin justified an investigatory stop (United States v. Her-

nandez , 486 F. 2d 614). Brisbon, the driver, had no driver's license

and said that he did not own the car. This justified further investi-

gation and when the radio dispatcher, responding to a request, reported

that he had called a local car dealer to whom the dealer's plates on

the automobile, which was stopped, belonged, the manager had disclosed

that he did not loan the automobile to defendants. There was probable

causa for a custodial arrest since an officer could rely on the infor-

mation resulting from personal inquiry of a known reliable source.

(United States v. Wilson , 479 F. 2d 936). The trial court properly

denied the motion to qul^h the arrest and to suppress.

Both defendants waived a jury trial. At the bench trial, defense -

stipulated that the automobile which was occupied by defendants had been

taken without authority from the rightful ox-mer , the car dealer, less

than 3 hours before defendants' arrest. The defendants also stipulated

that the value of the automobile was in excess of_$150. The officers

testified to the circumstances of the arrest. The evidence shovjed ex-

clusive joint possession of the recently stolen property. This raised

the presuTQption of guilt of theft of over $150 against both defendants,

even though both defendants offered an explanation of their possession

consiscent v/ith innocence to both the arresting officer and the court.

People_v^Schaller, 52 111. 2d 130. 3S5 111. 93 (1943).





The trial court sitting as a trier of fact had a responsibility

of evaluating the credibility of defendants' explanation in order to

determine v;hether it sufficiently rebutted the presumption of guilt so

as to raise a reasonable doubt. ( People v. Donald , 132 111. App . 2d

598, 270 N.E.2d 85). The trial court, in view of the many questionable

aspects of the defendants' explanation, properly held that the explana-

tion was not credible. Defendants' testimony that they had come to

Kankakee after business hours to take a friend to a court date, that they

left at 11:00 P.M. to return to Chicago for a funeral, and that they did

not suspect the car was stolen, although it bore dealer's license plates

and price schedule sticker on the window, was not such as to persuade

the court of the innocence of defendants. The trial court was justified

in finding defendants guilty.

After preparation of the presentence report, the trial court held

a hearing in aggravation and mitigation. At the conclusion of these

proceedings, on April 29, 1974, the two defendants, were sentenced as

we have indicated, and the larger than minimum sentence for Brisbon was

justified by reason of s-erious prior felony convictions. No reversible

error appears in the sentencing procedure or the sentence.

From a review of the record in this cause, we concur in defense

counsel's conclusion that there is no basis for maintaining an appeal

in this court and that a continuation of the appeal V70uld be wholly

frivolous and could not possibly succeed. The action of the Circuit

Court of Kankakee County is, therefore, affirmed, and the motion of

the State Appellate Defender to withdraw as counsel for defendants

Henry Brisbon and Michael Lampkin is allowed.

Judgment affirmed and
v/ithdrawal motion allowed.
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STATE OF ILLINOIS

APPELLATE COURT

AT AN APPELLATE COURT, for the Fourth Judicial District of the

State of Illinois, sitting at Springfield:

PRESENT

• HONOMBLE LELAND SIMiaNS , Pr^.ir^^r^g Judge

HONORABLE JAMES C. CRAVEN,

HONORABLE FREDERICK S. GREEN,

_Judge

-Judge

Attest: ROBERT L. CONN, Clerk.

BE IT REMEMBERED, that to-wit: On the 2nth day

nf March
p,_ D, ig 75 there was filed in the office of

1

the Clerk of the Court an opinion of said Court, in words and figures

following:

^
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APPELLATE COURT

FOURTH DISTRICT

General No. 12714

THE PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee,

V.

EDDIE GUESS,

Defendant-Appellant

Agenda 75-61

Appeal from
Circuit Court
Sangamon County
882-73

*?

Mr. JUSTICE CRAVEN delivered the opinion of the court:

The defendant was convicted of the offense of armed

robbery upon his plea of guilty. Pursuant to plea negotiations,

a sentence of not less than 4 nor more than 8 years in the Illinois

State Penitentiary was imposed. The defendant appeals. The State

appellate defender was appointed counsel for the defendant-appellant

and counsel has filed a motion to withdraw and appended to the

motion is a brief in conformity with Anders v. California , 386 U.S.

738, 87 S.Ct. 1396, 18 L.Ed. 2d 493. The proof of service shows

service of that, brief upon the defendant. He was given leave by

this court to file supplemental points and authorities and none

have been filed. . - '

In discharge of our responsibility, we have examined the

record and from such examination, we conclude that_ the State appellate

IiJlitn< wjM>v/'K!!W'^m *W Tll.Wyj»p>|ltiJii.l,WW ii.iiifJ)tgi .P .iJi i
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defender ia correct and that there are no justiciable issues ..'.:.-_.-

for review and any review \;ould be frivolous.

The indictment in this case is in the language of the

statute and charges the offense of armed robbery. The defendant

with counsel made a motion to withdraw his plea of not guilty for

purposes of entering a plea of guilty. The trial court fully _

complied with the requirements of Supreme Court Rule 40 2 (111. Rev.

Stat. 1973, ch. IIOA, 11 402) . The terms of the plea negotiation

agreement were stated to the court; he ascertained a concurrence

in the plea agreement by the defendant; and the court imposed the

sentence as negotiated.

Since we find nothing in this record that would constitute

a meritorious grounds of appeal, the motion to withdraw should be,

and the same is, allowed and the conviction and sentence imposed

are affirmed.

JUDGMENT AFFIRMED.

. . SIMKINS, P.J., and GREEN, J., concur.

-2-
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APPELLATE COURT

AT AN APPELLATE COURT, for the Fourth Judicial District of the

State of Illinois, sitting at Springfield:

PRESENT

HONORABLE LEL.'\ND SIT-TKINS ,

'

PrP^^iHiT^g Judge

HONORABLE JAMES C. CRAVTliT , Judge

HOxNOK^BLE FREDERICK S. GREEN, ^Judge

Attest: ROBERT L. CONN, Clerk.

BE IT REMEMBERED, that to-wit: On the____2Sth day

nf March
/^. D, ig 75

^ there was filed in the office of

the Clerk of the Court an opinion of said Court, in words and figures

following:
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STATE OF ILLINOIS

»^ W U 1 \ X

FOURTH DISTRICT

General Mo. 12^20

THE PEOPLE OP THE STATE OF ILLINOIS,

Plaintiff-Appellee

V.

DAVID LEVSRTON,

Defendant-Appall ant

Agenda No. 7^1-222

Appeal from
Circuit Court
Cass County
No. 73-CF-2

Mr. JUSTICE GREEN delivered the opinion of the court:

Defendant David Leverton v/as convicted by a jury of the

offense of burglary and sentenced to the penitentiary for an

indeterminate term v;ith the minimum term fixed at 2 years and

the maximum at 6 years. On appeal he contends that because of

his af.e J the nature and circumstances of the offense and the

more lenient treatment received by the others involved, his

sentence should be reduced. •
' .•

The evidence at the trial v;as that defendant and two other

young men v;ent to a laundromat for the purpose of breaking in.

When the defendant began to pry open one of the inside doors

the other two departed and returned to an apartment occupied

by one of them. Defendant returned to the apartment later carry-

ing keys, a radio, and money, which he claimed to have taken

from the laundromat. The radio was placed in the liallway outside

of the apartment and one set of keys was given to the young men.

None of the others v;ere charged. The report of the presentence

)*} ')ii
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investigation vms the only natter presented to the court at the

hearing in aggravation and mitigation. This stated that the

defendant v/as l8 years of age and had been convicted of criminal

damage to property on a charge reduced from burglary and placed

on probation shortly before the burglary in question. Prior to

that, as a Juvenile, ho had been declared delinquent, committed

to the Department of Corrections, escaped, caught, returned to

the Department, paroled and had his parole revoked.

The authority to reduce sentences "should be applied with

considerable caution and circumspection for the trial judge

ordinarily has a superior opportunity in the course of the trial

and the hearing in aggravation and mitigation to make a sound

determination concerning the punishr:ent to be im.posed than do

appellate tribunals." People v. Taylor , 33 111. 2d ^17,^24,

211 N.E.2d 673,677.

The possible imprisonment for the Class 2 felony offense of

burglary is a maximum term of not over 20 years and a minimum

term of not less than 1 year and not more than one-third of the

naximun term. (Ill .Rev. Stat . 1973, ch . 33, par. 1005-8-l(b) ( 3)

and (c)(3).) Defendant had a record of severe incorrigibility.

His involvement in the burglary v/as much greater than that of

the others and no shov;ing v;as made that their prior misconduct

was as extensive as his. The sentence was v;ell within the

discretion of the trial judge and is affirm.ed.

AFFIRMED.

SIMKinS, P.J., and CRAW,;!, J., concur.
"
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STATE OF ILLINOIS

(J4S.40—4M—9 70) 160-0 c<.*r='-^»

APPELLATE COURT

AT AN APPELLATE COURT, for the Fourth Judicial District of the

State of Illinois, sitting at Springfield:

PRESENT

HONORABLE LEK^ND SBKinS, Presiding Judge

HONORABLE FREDERICK S. GREEiT, Judge

HONOR./VBLE JAMES C. CRAVEN, Judge

Attest: ROBERT L. CONN, Clerk '

BE IT REMEMBERED, that to-wit: On the ^Oth day

nf
March

j^ jy 19 7^ ^ there v/as filed in the office of

the Clerk of the Court an opinion of said Court, in words and figures

following:
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STATE OF ILLIIIOIS

APPELLATE COURT

FOURTrl DISTRICT

General No. 12515

THE PEOPLE OF THE STATE OF ILLINOIS,

Plaint iff- Appellee

V

.

JAMES FLETCHER O'DELL, '
'

• •

Defendant -Appellant

Aconda No. 7')-22'l

Appeal frori
Circuit Court
Logan County
73-CF-37

Mr. JUSTICE GPOZEN delivered the opinion of the court:

In 1971 defendant v?as convicted of burp;lary in Sanganon

County and placed on probation. V/hile a motion to revoke that

probation was pending, he entered a negotiated plea of guilty

in Logan County to another burglary -and v;as sentenced to imprison-

ment v/ith a minimum term of 1 year and a maximum term of 3 years

.

He appeals from the Logan County conviction claiming that the

trial judge violated Supreme Court Rule '102 (111 . Rev .Stat . 1973,

ch. IIOA, par. '102) in accepting his plea without first informing

him that the plea v;ould also subject him to the possibility of

additional imprisonment as an automatic violation of probation.

The recent case of People v. Warship , 59 111. 2d 125, 319 N'.E,

2d 507, disposes of this contention. There a defendant also

pleaded guilty to burglary while a motion to revoke probation on

other charges was pending and the same argument v;as made. In

affirming the conviction, the court stated:





"The rule docs not require that the defendant be

adnonlshed that his probation on a prior conviction

mav be revoked as a consequence of his plea of c^ilty.

Revocation of probation is a collateral consequence of

a plea of cuilty and the defendant need not be admonished

as to all of the collateral consequences of

(Cutlirell v. Director, Patuxent Institution

1973) , ^75 F.2d 136^K)" (59

at 509.)

111. 2d at 128,

his plea.
(4th Cir.
319 M.E.2d

The judgment appealed from is affirmed,

AFFIRMED.

SIMKIIIS , P . J . , and CRAVEII , J . ,
concur .

- 2 -
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STATE OF ILLINOIS

APPELLATE COURT

AT AN APPELLATE COURT, for the Fourth Judicial District of the

State of Illinois, sitting at Springfield:

PRESENT

HONORABLE LEL.'^.ND S INK UTS , Presiding Judge

HONORABLE JAMES C. CRAVEN,

HONORABLE FREDERICK S. GREEN,

Attest: ROBERT L. CONN, Clerk.

.Judge

.Judge

20th -dayBE IT REMEMBERED, that to-v/it: On the _

of Ma.rch A. D. 1^ 75 , there was filed in the office of

the Clerk of the Court an opinion of said Court, in words and figures

following;





STATE OF ILLINOIS

APPELLATE COURT

FOURTH DISTRICT

General No. 12663

THE PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee,

V.

JAMES COX,

Defendemt-Appellant,

Agenda No. 74-246

Appeal from
Circuit Court
Macon County
71-CF-133

Mr. JUSTICE CRAVEN delivered the opinion of the court:

The defendant v;as convicted of burglary and placed on

probation. A petition was filed for revocation of probation, pro-

bation was revoked, and on March 7, 19 74, the defendant was sen-

tenced to not less than 1-1/2 years nor more than 20 years to the

Illinois State Penitentiary. The order of the trial court pur-

ported to deny the defendant credit for time served on probation.

This appeal is from that order and the sole issue is whether the

defendant is entitled to credit for time that he had served on

probation. The defendant has filed a brief and the People have

filed a confession of error indicating that there is no objection

to an order remanding this cause to the circuit court for purposes

of calculation of a sentence reflecting credit for time served

ffhV»-l-it'i^rtai'ntfh" ----- ^F i^tyjt^^i u '

,
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on probation prior to the issuance of the warrant for arrest.

The confession of error is approved and this cause is remanded

to the circuit court of Macon County v;ith directions to calculate

the time served on probation, to give the defendant credit for

that time, and to issue an amended mittimus reflecting credit for

the tLme served on probation.

AFFIRMED AND RE.NUM^DED WITH DIRECTIONS.

SIMKINS, P.J., and GREEN, J,, concur.

-2-
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73-234

UNITED STATES OF Ai-IERICA

state of Illinois )

Appellate Court ) ss:
Second District )

At a session of the Appellate Court, begun and held

at Elgin, on the 2nd day of December, in the year of our Lord

one thousand nine hundred and seventy-four, within and for

the Second District of Illinois:

SECOND DIVISION

Present' — Honorable L. L. RECHENMACHSR, Presiding Justice

•
. Honorable V7ALTER DIXON, Justice

Honorable THOMAS J. MOHAN, Justice

LOREN J. STROTZ, Clerk

WILLIAM A. KLUSAK, Sheriff

BE IT REMEMBEP^D, that afterv/ards, to wit:

On March 25, 1975 the Opinion of the Court was filed

in the Clerk's office of said Court, in the words and figures

follov;ing, viz:
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Mo. 73-234 AhstTclct

IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT

SECOND DIVISION

i
Jl 1 1 I

'M :io 1S75

iORBl I STR072. Ckjk
^PP3lbcc CoL:ii, 2r.d District

ALICE HIL3RUNER,

Plaintiff-Appellee,

V.

MR. METHODI GUIORGUIEV d/b/a
HAIR REMOVAL CENTER and/or
GLORIA GUIORGUIEV,

Defendant-Appellant.

Appeal from the
18th Judicial
Circuit, DuPage
County, Illinois.

MR. JUSTICE THOMAS J. MORAN delivered the opinion of the court:

The defendant appeals claiming error in the trial court's

denial of his motion to vacate an adverse ex parte judgment.

On January 10, 1973, plaintiff filed a small claims complaint

charging that the defendant owed her $520 plus costs for unpaid

wages. Attached to the complaint was a summons for defendant to

appear on February 21, 1973, In his brief, defendant admits re-

ceiving the summons and complaint.

The next entry of record indicates that on March 28, 1973,

plaintiff appeared, defendant failed to appear, and a judgment was

"entered in favor of the plaintiff for $520 plus costs. An affidavit

for garnishment was filed by plaintiff on April 6, 1973, and a

summons v/as issued for defendant and garnishee to answer on or

before April 30, 1973. On April 23, 1973, prior to the return

date, the trial court entered a garnishment judgment against

defendant and garnishee (Michigan Avenue National Bank) in the

sum of $543.

i^^sim.«^
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On April 26, 1973, defendant filed a notice of motion for an

order vacating the original ex parte judgment. Proper notice for

hearing was given plaintiff and the cause was continued until

May 1, 1973. Along with his motion, defendant filed the affidavits

of his attorney and his attorney's secretary; these stand uncontra-

dicted.

The attorney's affidavit states that he had filed an appear-

ance on February 21, 1973; that the cause was set for trial on

February 28, 1973; that it was continued until March 28, 1973; and

that due to the fact that certain relevant documents were not in

Illinois, the attorney sent plaintiff a notice of motion to con-

tinue the cause until May 7, 19 73. It further states that the

attorney was enroute to London on March 28, 1973; that he had

instructed his secretary to obtain a continuance; that the secre-

tary was instructed by the Clerk of the Court that under the cir-

cumstances the submission of a proper affidavit would be sufficient

for the granting of a continuance; that the secretary submitted

the affidavit; that, unknown to the attorney, an ex parte judgment

was entered on March 28, 1973, and that defendant has acted diligent-

ly, has a meritorious defense and a valid counter-claim.

The affidavit of the attorney's secretary states that in

a conversation v^ith the Clerk of the Court, she was informed that,

upon submission of an affidavit, a continuance would be granted,

and that she did in fact submit the proper affidavits to the Clerk

of the Court.

On May 1, 1973, the trial court, after a hearing, denied

the defendant's motion to vacate the ex parte judgment entered

March 28, 19 73.

Defendant appeals on the theory that the trial court abused

its discretion by not vacating the default judgment v;hen defendant

-2-
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filed his motion, supported by affidavits, within 30 days from the

entry of the judgment. He relies on Section 50(5) of the Civil

Practice Act (111. Rev. Stat. 1973, ch. 110, §50(5),) and cases

cited thereunder.

Section 50(5) of the Civil Practice Act states:

"The court may in its discretion, before final order,
judgment or decree, set aside any default, and may on
motion filed within 30 days after entry thereof set aside
any final order, judgment or decree upon any terms and
conditions that shall be reasonable."

This section no longer requires that the relief be sought on the

precise grounds that there is a meritorious defense and a reasonable

excuse for not having timely filed such defense. "The overriding

consideration now is whether or not substantial justice is being

done between the litigants and whether it is reasonable, under the

circumstances, to compel the other party to go to trial on the merits."

(People ex rel. Reid v. Adkins , 48 111. 2d 402, 406 (1971).) "V/hat

is just and proper must be determined by the facts of each case, not

by a hard and fast rule applicable to all situations regardless of -;

the outcome." Widicus v. Southwestern Elec. Cooperative , 26 111.

App. 2d 102, 109 (1960); Historical and Practice Notes, S.H.A,,

ch. 110, §50(5), page 405.

Plaintiff claims hardship in that she has had to v/ait since

September 19 72 for her v/ages . Balanced against this is defendant's

claim that he has a meritorious defense, that delay was necessitated

by his need for certain documents, and that neglect of defense

counsel in failing to appear was doubtful in light of the secretary's

- affidavit which states that she communicated by affidavit the defense

counsel's position to the Clerk of the Court v/ho stated that a

continuance would be granted.

Under these cxrcums tances , no particular hardship or preju-

dice arises in requiring the plaintiff to have the matter determined

-3-
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on the merits. We therefore find, under the circumstances, that

substantial justice will be done by vacating the ex parte judgment

and remanding the cause for an adversary hearing. See also Knight

V. Kenilv/orth Ins. Co ., 2 111.. App. 3d 493 (1971); Belline v.

Italia , 133 111. App. 2d 400 (1971).

Judgment reversed and cause remanded

RECHENMACHER, P.J. and DIXON, J. - concur

-4-
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UNITED STATES OF M-.•1£RICA '
' ^ " ^' ^ O

State of Illinois )

Appellate Court ) ss;

Second District )

At a session of the Appellate Court, begun and held

at Elgin, on the 2nd day of December, in the year of our Lord

one thousand nine hundred and seventy-four, within and for

the Second District of Illinois: ....

FIRST DIVISION

Present — Honorable GLENN K. SEIDENFELD, Presiding Justice

Honorable WILLIAM L. GUILD, Justice

Honorable ALBERT E. HALLETT, Justice

LOREN J. STROTZ, Clerk

WILLIAM A. KLUSAK, Sheriff

BE IT REMEMBERED, that afterwards, to wit:

On March 24, 1975 the Opinion of the Court was filed

in the Clerk's office of said Court:, in the v/ords and figures

following, viz:
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IN THE

,^0-?£.V7c-.

SECOND DISTRICT *

FIRST DIVISION Abst^-C.!

PEOPLE Cv TI-IE STATE 0? ILLINOIS, )

)

Plaintiff-Appellee, ) Appeal from the 18th
) Judicial Circuit,

V. )

) Dupage County, Illinois,
TCISIY JOE JONES, )

)

Defendant-Appellant. )

MR. Justice Guild delivered the opinion of the court..

The defendant herein, charged with thaft over $1'5'),

entered into a negotiated plea of guilty and was sentenced to a

tern of 2-6 years in the Illinois State Penitentiary.

The sole question presented in this case is whether

the trial court conrnitted reversible error when it did not

determine whether the defendant's negotiated plea of guilty was

entered voluntarily. Supreme Court Rule 402(b) (111. Rev .Stat

.

1971, Ch. IIOA, sec. 402(b)) provides that the court shall deternine

whether the plea agreement was entered into voluntarily and shall

determine whether any force or threats or any promises apart from

the plea agreement were used to obtain the plea.

The trial court complied with Supreme Court Rule 402(a)

and (c) but did not, however, inquire into the voluntariness of

the plea. Defendant waived a hearing in aggravation and mitigation.

Upon express inquiry by the court defendant stated that he was

satisfied v/ith the plea agreement. Pt no point does defendant

contend that his negotiated plea was not voluntary or that he was

prejudiced in any ^•/ay by the failure of the court to question him

as to the voluntariness.

The Supreme Court of Illinois, in Peoole v. Dudley (1974),

58 111. 2d 57, 316 N.E.2d 773, recently decided this question and

W''^^''^?1^^^^'m^mmmi''l!m'><''ri!V9r^J»"" uJIHIHH . m * m ' jum iw wm m. i Ji. iu ii -i>i | . .H!W»wi<>W»iWWI^*!^<1!IM>""^*^y





-2-

statsd:

"It doas not follow, however, that the failure
to comply with these provisions of Rule 402(b)
must result in a reversal of the judgnent of
conviction. There is no claim that the plea of
the defendant, who was i-epresented by counsel,
was not voluntary. There is no other claim of
harm or prejudice to the defendant. T/hen
questioned by the jud^e the defendant expi'essed
himself as being satisfied with the plea agree-
ment which had been negotiated for him by his
attorney, and even now there is no expression of
dissatisfaction with the plea agreement's terms.''
53 111, 2d at 60-61, 316 N.E.2d at 774-75.

See also . People v. Krantz (1974), 58 111. 2d 137, 317 N.E.2d 559.

' In the case before us the identical situation ercists. Ve

affirm the conviction of the defendant.

AFFIRiED.

Seidenfeld, P.J. & Ilallett, J. concur.

II jmi|,jLiiiu i . iii a Ml I I u i mmmrmim win nt»M <tfwaw>wrwiw»p<>y'W'P>iP'>ifer'P^^





58593

PEOPLE OF THE STATE OF ILLINOIS,

Plaintif f-7vpp2llGe,

V.

LEE BRADFORD,

Defendant-AoDellant.

APPE.\L FROM THE CIRCUIT
COURT OF COOK COUNTY.

HONORABLE MAURICE W. LEE,
Presiding

.

Mr. PPvESIDING JUSTICE EGAI'I delivered the opinion of the court:

Lee Bradford was found guilty of prostitution after a bench

trial (111. Rev. Stat. 1971, ch. 38, par. 11-14 (a) (2 ) . ) , and sen-

tenced to a term of six months at the Vandalia State Farm. He

contends that the complaint charging him was void and that the

evidence was insufficient to establish his guilt beyond a reason-

able doubt.

The form complaint, which was not verified, listed R. O'Donnell

as the complainant but was signed by D. Sokolnicki above the line

marked for the "Complainant's Signature." The charging part of the

complaint alleged that the defendant agreed to perform an act of

deviate sexual conduct with R. O'Donnell.

The Criminal Code enacted in 1963 provides that "(a)n indict-

ment shall be signed by the foreman of the Grand Jury" and " (a)

complaint shall be sworn to and signed by the complainant." (111.

Rev. Stat. 1971, ch. 38, sec. 111-3 (b) . ) The Committee Comments

indicate that the Code was drafted to reflect a more liberal atti-

tude toward pleading requirements than in the past. In People v.

Harding , 34 111. 2d 475, 4S3, 215 N.E.2d 147, the court held that a

complaint not verified did not affect the jurisdiction of the court

and that the right to be charged by a verified complaint can be

V7Qiv2d. Similarly, in People v. Wils on, 7 Ill,App.3a 153, 2.T7 N.E.

2d 211, it was hexd that the failure to move to quash an indictment

not signed by the Grand Jury foreman waived any defect.
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In this case, the Assistant Public Defender assigned to the

courtroom was appointed to represent the defendant when the case

was called. Officer Robert O'Donnell was the only witness for the

State. On cross-examination the first questions asked and the

answers given were as follows:

"Q. Officer O'Donnell, did you sign tha
cOiT^plaint on this?

"A. Officer Sokolnicki did.

"Q. When did you first observe the de-
fendant?

"A. At the curb at 4450 North Broadway."

At that point the following occurred:

"Public Defender: Your Honor, in this
case, if he didn't sign the complaint —

"The Court: The complaining witness is
only a v.'itness and has nothing to do with the
facts. It is merely a method of instituting
a proceeding.

He need not be there. Any
competent witness can testify. If this be a
motion, your motion is denied."

Under the circumstances disclosed by this record v;e conclude that

the defendant did not waive the defects in the complaint. The

judgment is reversed. - ' •

JUDGMENT REVERSED,

BURKE, J. and GOLDBERG, J. concur,

ABSTRACT ONLY.

- 7 -
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LEE ARTOE,

vs .

^OciATi-O^

Plaintiff-Appellant,

BELL OIL COMPANY, ot al.,

Defendants-Appellees

.

APPEAL FROM THE CIRCUIT
COURT OF COOK COUNTY.

HON. SA.MUEL SHAI-IBERG,
Presiding

.

PER CURIAM: (FIRST DISTRICT, FIRST DIVISION)

Before Burke, P. J., Goldberg and Simon, J.J.

On October 6, 1972, plaintiff, Lee Artoe , filed an amended

complaint in the circuit court of Cook County seeking $3500 for

dajTiages allegedly caused when the defendant. Bell Oil Company,

carelessly delivered fuel oil so that it overflowed and flooded

certain premises owned by plaintiff. On January 15, 1973, the

complaint was dismissed for want of prosecution v/hen plaintiff

failed to appear. Jn February 15, 1973, 31 days thereafter,

plaintiff moved to vacate the dismissal order. The case was

continued until March 15, 1973, at which time the motion to

vacate was treated as one under section 50(5) of the Civil

Practice Act and denied because it was not filed within 30 days.

(111. Rev. Stat. 1973, ch . 110, par. 50(5).) No appeal was taken

from this order. On November 28, 1973, plaintiff filed a

written motion to vacate the dismissal order under the provisions

of section 72 of the Illinois Civil Practice Act. (111. Rev.

Stat. 1973, ch. 110, par. 72.) The motion was supported by an

affidavit and a written brief and sought relief on the grounds

that the case was "missed" on the regular trial call on January 15,

1973, and that "due to error of not allowing the extra day of Jan-

uary 31,^^*" the motion to vacate was filed on the 31st day in-

stead of within the 30 days as required. On January 25, 197-1, the

petition was denied and plaintiff has brought this appeal.

Nv
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Plaintiff contends that relief under section 72 should

have been granted because his failure to appear at the call on

January 15, 19 73, was not due to aijandonment of the cause of

action or due to disinterest. He contends further that the

circumstances presented to tiie trial court wore such that, in

the interest of justice and fairness, the previous dismissal

order of January 15, 1973, should have been vacated. For example,

in his brief he states that 36 hearings were held in the case

prior to dismissal. In addition, plaintiff contends that on

January 31, 1973, a motion v/as made to vacate the dismissal order

and that on this date the court file v/as missing. These assertions

in the brief, however, are not supported by the record plaintiff

has brought to this court.

It is an elementary principle of appellate practice, as the

court stated recently in LaPierre v. Oak Park Fed. S. & L. Ass'n .

,

21 111. App. 3d 541, 546, 315 N.E.2d 90S, that "a party who brings

a cause to a reviewing court must present in the record the pro-

ceedings to show the error complained of." Other\^?ise, the reviev;-

ing court presumes that the evidence supported the decision of

the trial court. (Silverstein v. Grellner , 15 111. App. 3d 695,

304 N.E.2d 727.) This record does contain a "proposed" report of

proceedings for January 25, 1974, but the document is not certi-

fied by the trial judge as required by Supreme Court Rule 323(c).

(50 111. 2d R. 323(c).) A somewhat similar situation was involved

in Silverstein , where the appellant contended" that the trial court

was required to "settle and certify" some report of proceedings,

when a proposed report of proceedings was presented to him. The

reviewing court held, hov/ever, that a trial judge need not certify

the proposed report of proceedings unless it accurately reflects

what occurred before the court during the trial of the case, and

concluded that the proper remedy upon an improper refusal to certi-

fy a proposed report would have been a writ of mandamus. There-

fore, under the circumstances presented by this record, we think

2.
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the proper presumption is that the trial court would have certi-

fied the prcpoGGd report of prccccdinga if it did accurately

reflect v;hat occurred before the court.

However, even if we were to accept the appellant's proposed

report of proceedings, it is of no help to his position in this

court. The proposed report of proceedings merely states that on

January 25, 1974, the parties appeared before Judge Shamberg, the

plaintiff presented his brief and a $10 receipt from the clerk's

office for filing the section 72 petition, the court took judicial

notice of all documents in the file, the defendant filed no answer

or brief, the court discussed the decision of Gary Acceptance Corp .

V. Napilillo , 86 111. App . 2d 257, 230 N.E.2d 73, and ruled as set

forth in the v;ritten court order. If we assume this to be an ac-

curate report of the proceedings before Judge Shamberg on Janu-

ary 25, 1974, it shows only that the court heard no evidence on

January 25, 1974.

As in other civil cases, the moving party under section 72,

here the plaintiff, must allege and prove a right to the relief

he seeks. For example, in Esczuk v. Chicago Transit Authority ,

39 111. 2d 464, 467, 236 N.E.2d 719, the Supreme Court said,

"The burden is upon the petitioner under section 72 to allege

and prove the facts justifying relief." Therefore, the burden was

upon the plaintiff to present any evidence he had to the court on

January 25, 1974. According to his own proposed report of pro-

ceedings , he did not do so

.

Apart from any evidence presented on January 25, 1974, we

do not believe that the facts alleged by plaintiff justify relief

under section 72. Reading the section 72 petition, the accompany-

ing affidavit, and plaintiff's trial brief, wo find that plaintiff

merely states that the cause of action was "missed by Plaintiff

on regular trial call" on January 15, 1973, that his attorney

filed a motion to vacate but mistakenly filed it on the 31s c in-

stead of on the 30th day or earlier.

3.
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The record is silent as to v/hat, if anythinq, plaintiff

did to protect his riqhts between March 15, 1973, when the

first notion to vacate was denied, and November 28, 1973, v;hen

he filed his section 72 motion. From all that appears in this

record, plaintiff did nothing for nearly eight and one half

months

.

The plaintiff points out that there are circumstances under

which section 72 relief may be granted even when there is no show-

ing of due diligence. For example, in Gar'/ Acceptance Coro. v.

Napilillo , 36 111. App . 2d 257, 262, 230 N.E.2d 73, cited by plain-

tiff both in the trial court and in this court, the court stated:

When it is clear from all the circum-
stances that a party has procured an un-
conscionable advantage through the extra-
ordinary use of a court process, the court
will excuse the defaulting party for v/hat
might other\^7ise be considered a lack of
diligence. In such situations the ends of
justice are best served by a contested hear-
ing on the merits.

The situation before the court in Gar^^ Acceptance Corp .

concerned a section 72 petition to vacate a default judgment obtained

by a creditor against a debtor v/hen the creditor knew that the debt

had been discharged in bankruptcy. Thus, although the requirement

of due diligence by the party seeking relief may be relaxed when

equity and good conscience so require, such application must be de-

termined on a case-by-case basis. For example, in Kukuk v. Checker

Taxi Co . , 13 111. App. 3d 5, 299 N.E.2d 468, the court reversed a

trial court's grant of relief under section 72 under circumstances

where the original dismissal was entered for failure of the plain-

tiffs to answer interrogatories in accordance v/ith orders of the

court. In the case at bar, the petitioner has not alleged facts

showing duo diligence and he has not alleged, in ary manner, that

he has a meritorious cause of action. No facts are alleged to

show why some eight and one half months passed until section 72

4.
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relief was sought. Under these circumstances, wlierc the

record does not show that plaintiff alleged facts justifying

the section 72 relief he sought, the trial court was therefore

correct in denying the motion to vacate. (Joli nson v. Hawkins ,

4 111. App. 3d 29, 33, 280 N . E . 2d 291.) Therefore, the judg-

ment of the circuit court of Cook County is affirmed.

JUDGMENT AFFIPuMED.

(Abstract Only)

5.
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PiiOPLE OF THE fJTA'i'F '^^ ILLI^""'!? '>

Plain tiff -Appellee,

vs .

RONALD FILLY AW,

Defendant-Appellant

.

APPFAr, FKOn TllF CIRCUIT
COURT OF COOK COUIJTY .

HON. KENNETH R. WENDT,
Prcsidincj

.

PER CURIAM: (FIRST DISTRICT, FIRST DIVISION)

Before Burke, P. J., Goldberg and Simon, J.J.

Ronald Fillyaw, defendant, v/as found guilty after a bench

trial of the crime of armed robbery in violation of section 18-2

of the Criminal Code. (111. Rev. Stat. 1971, ch . 38, par. 18-2.)

He v;as sentenced to a terra of four to tv;elve years. He appeals.

At trial, Elise Searcy testified that on March 18, 1972, at

approximately 10:00 P. H., she and her sister v/ent to George's

Rib House in Harvey, Illinois. While lier sister went to place

their order. Miss Searcy remained in the car. The driver's door

to the vehicle suddenly opened and two men, one of v;hom hold a

shotgun, entered the car and ordered Miss Searcy out of the

vehicle. The men took her purse, money and the car. Several

hours later Miss Searcy viewed a lineup of five men at the Robbins

Police Station. At that time she identified the defendant as one

of the men who had robbed her. At trial. Miss Searcy again iden-

tified the defendant as one of the men v/ho had robbed her.

On cross-examination. Miss Searcy testified that during the

robbery she did not see the defendant face-to-facc but identified

him only b" liis clcth.in'"' and linov.'in'^ that he had dark skin ^nd

a large natural hairstyle. I4iss Searcy admitted that prior to

viev/ing the lineup she was told by the police that all of the

people in the lineup had been found in her car wliich was taken

in the robbery. Miss Searcy also admitted that some of the men

in the lineup did not resemble the description she had given of

the robbers

.





On redirect examination. Miss Searcy testified tliat prior

to the incident in c^ucstion she had soon the defendant in the

neighborhood on several occasioiis but did not know liir; name.

She stated that the last time she observed the defendant was

several months prior to the occurrence.

On rccross-examination, Miss Searcy testified that prior

to the lineup she told the police that she had a problem identify-

ing the defendant because she did not see him face-to-face during

the robbery. She again stated that she sav/ only his clothing and

knev/ that he had dark skin and a large natural hairstyle. Further,

she stated that she v/as not positive that the man she had seen

prior to the incident v/as the defendant.

Kenneth Collins, a Robbins police officer, testified that

on March 18, 1972, he and his partner observed the" car v/hich had

been stolen from i-liss Searcy pull into the drivev;ay at 13521

St. Louis, Robbins, Illinois. At that time, the defendant and

four other people got out of the car and entered the house. After

radioing for help, Officer Collins and his partner entered the

house and placed all five occupants under arrest. A sav/ed-off

shotgun was recovered from the vehicle.

Defendant testified that betv/een 8:30 P. M. and 11:30 P. M. ,

on March 18, 1972, he was at a party. He left the party with

Diane McKinney and proceeded to her house. Shortly thereafter,

police officers entered the house and placed all the occupants

under arrest.

Kiomi IlcKinney, Diane McKinney and Coreen Wylie testified

that on March 18, 1972, between 8:30 P. M. and 11:30 P. M. , de-

fendant was attending a party in Robbins, Illinois.

V/hile defendant on appeal argues several points for a deter-

mination of this cause, we deem it necessary to consider only de-

fendant's argument that the evidence was insufficient to establish

2.
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his cjuilt beyond a reasonable doul^t. 'i'ho rule ir. v/oll estab-

lished that tht:; i den |- i f i en (.ion testimony of one v/i tner. s '.vhich

is positive and credible is sufficient to convict, even thoufjh

that testimony is contradicted l5y the accused. ( People v . . .

Novotny , 41 111. 2d 401, 411, 24 4 N.E.2d IS 2.) Hov/cvcr , such

a conviction cannot stand if the identification testimony is

vague, doubtful and uncertain. People v. King , 10 111. App . 3d

652, 295 N.E.2d 258.

In the case at bar, Miss Searcy's testimony v/as the crux

of the State's case. She was the only v/itness to directly connect

the defendant to the robbery. At trial. Miss Searcy testified

that during the robbery she was not able to viev; the defendant

face-to-face. She admitted that she identified the defendant in

"the lineup only on tiie basis of his clothing and the fact rhaf "'

he had dark skin and a large natural hairstyle. Prior to vicv;-

ing the lineup, she v;as informed by the police that all of the

men she v.'ould viev; in the lineup were found in her car v.'hich had

been taken in the robbery. She also admitted that some of the

men in the lineup did not meet the description of the robbers in

any fashion. The State, on redirect examination, brought out the

fact that Miss Searcy had seen the defendant on several occasions

prior to the incident in question. However, on recross-cxamination

,

she admitted that the man that she had seen on prior occasions may,

in fact, not have been the defendant. She again reiterated that

she did not viev; the defendant face-to-face during the robbery and

identified him only on the basis of his clothing and the fact that

he had dark skin and a large natural hairstyle. i\fter a careful

review of the entire record, v/e conclude that fliss Searcy's testi-

mony was doubtful, uncertain and insufficient to establish de-

fendant's guilt beyond a reasonable doubt.

Accordingly, the judgment of the circuit court of Cook County

is reversed.

(Abstract Only)

JUDGMENT REVERSED,

3.
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PEOPLE OF THE STATE OF ILLINOIS,

Respondent-Appellee

,

vs .

CHARLES F. ALLISON,

Petitioner-Appellant.

APPEAL FROM THE
CIRCUIT COURT OF
COOK COUNTY

HON. MINOR K. WILSON,
Presiding

PER CURIAT'I (FIRST DISTRICT, FIRST DIVISION) :

Before Burke, P.J., Goldberg and Egan, JJ

.

Charles F. Allison, petitioner, appeals from an order dis-

missing without an evidentiary hearing his post-conviction

petition filed pursuant to the Post-Conviction Hearing Act (111.

Rev. Stat. 1971, ch . 38, par. 122-1 et seg ) .

On October 23... 196S ., petitioner entered a ple-a ..of . guilty-to.

an indictment charging him v;ith indecent liberties with a child

and v;as sentenced to a term of four to eight years. Petitioner

did not appeal. On Decemiier 29, 1972, petitioner filed a pro se

post-conviction petition. Thereafter, counsel v;as appointed to .

represent him and on October 22, 1973, a supplemental post-

conviction petition v/as filed. On October 31, 1973, upon motion

of the State, petitioner's post-conviction petition was dismissed

without an evidentiary hearing.

Petitioner wished to appeal from the dismissal of his post-

conviction petition and the Public Defender of Cook County v^?as

appointed to represent him. After examining the record the Public

Defender filed a motion in this court for leave to withdraw as

appellate counsel pursuant to the requirements set out in Anders

V. California , 386 U.S. 738. A brief in support of the motion has

also been filed. The brief concludes that an appeal in this case

would be wholly frivolous and without merit. Petitioner was

mailed copies of the motion and brief on November 8, 1974. He was

informed that he had until January 15, 1975, to file any additional
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points he might choose in support of his iippoal. He has not

responded

.

The brief of the Public Defender states that the only pos-

sible argument which could be raised on appeal is whether peti-

tioner was entitled to an evidentiary hearing on the allegation

in his post-conviction petition that the trial judge did not

properly admonish him in accepting his plea of guilty. The

Supreme Court rule governing pleas of guilty at the time peti-

tioner entered his plea in 1969 was Rule 401(b). (111. Rev.

Stat. 1969, ch. IIOA, par. 401(b).) This rule required that a

defendant be informed of the consequences of his plea and of the

maximum and minimum possible penalties provided by law. People

V. Castillo , 130 111. App. 2d 329, 264 N.E.2d 395.

In the case at bar, the transcript of petitioner's plea of

guilty demonstrates that when petitioner's case was called, de-

fense counsel informed the trial judge that petitioner wished to

enter a plea of guilty. The trial judge tht^n advised petitioner

that he v/as charged v/ith the crime of indecent liberties with a

child. The trial judge then carefully informed the petitioner

of each of the individual elements comprising that charge and ad-

vised him that the State would have to prove each of these ele-

ments beyond a reasonable doubt. Petitioner stated that he

understood the nature of the charge. Petitioner v/as advised as

to the possible maximum and minimum penalties of the charge.

The trial judge admonished petitioner that by entering a plea of

guilty he would waive the right to confront the v/itnesses

against him, his right to a trial by jury and his right against

self-incrimination- Petitionei. bLateu chat he was entering his

plea of guilty voluntarily and that no threats, promises or

coercion had been used to induce him to enter the plea. The

facts which provided a basis for the indictment were then stipu-

lated to by the parties. Petitioner's plea of guilty was then

accepted by the trial court. These admonitions by the trial

- 2 -
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judge were sufficient to comply with Su[)renic Court Rule 401(b).

People V. Carrion , 21 111. App. 3d 195, 315 N.E.2d 251.

We have noted that petitioner in his supplemental post-

conviction petition argued that he was not examined by two

psychiatrists pursuant to the provisions of 111. Rev. Stat. 1969,

ch. 23, par. 2402, At the hearing on the State's motion to dis-

miss, it was revealed that petitioner was examined by one psy-

chiatrist and found competent to stand trial. However, the

failure to comply with this statute under circumstances similar

to those in the case at bar has been held to be insufficient to

raise an issue of constitutional dimensions under the Post-

Conviction Hearing Act. People v. Hedenberg , 9 111. App. 3d 597,

291 N.E.2d 848.
«

"" V7e have examined the record and" concur in the opinion of '

the Public Defender of Cook County that the argument thus raised

does not have substantial merit. Our inspection of the record

does not disclose any additional possible grounds for an appeal

which are also not frivolous. Accordingly, the Public Defender

of Cook County is granted leave to withdraw as counsel on appeal

and the judgment of the circuit court of Cook County is affirmed.

• - - •• MOTION ALLOWED; JUDGMENT AFFIRl-lED.

3 -
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PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee,

vs.

JOSHUA TRAVIS a/k/a THOr-lAS

McCARROLL,

Defendant-Appellant

.

APPEAL FROM THE
CIRCUIT COURT
OF COOK COUNTY.

HONORABLE
THOMAS P. CAWLEY,
PRESIDING.

Before Stamos, Leighton and Hayes, JJ.

PER CURIAM:

Joshua Travis a/k/a Thomas McCarroll, defendant, was

found guilty after a bench trial of the crime of theft. (111.

Rev. Stat. 1971, ch. 38, par. 16-1 (a) (1)). He v/as sentenced

to a term of ninety days in the House of Correction.

Defendant appeals, arguing that it was error for the

trial judge to deny defense counsel's request for a continuance

and that he did not. knowingly and understandingly waive his

right to a trial by jury. Since defendant does not challenge

the sufficiency of the evidence against him, a detailed reci-

tation of facts is unnecessary.

Defendant's first contention on appeal is that the

trial court improperly denied defense counsel's motion for a

continuance. The record reflects that defendant was arrested

on August 25, 1972, and charged with the crime of theft. De-

fendant posted bond and was ordered to appear for trial on

September 8, 1972. Defendant failed to appear on that date

and a warrant was issued for his arrest. The warrant was ex-

ecuted and the defendant subsequently appeared in court on

October 7, 1972. Thereafter, the case was continued on motion

of the State until Octoljor 27, 1972. On that date defendant

appeared and moved for a continuance v/hich was granted. On

November 20, 1972, wiion defendant's case was called, the de-

fendant answered ready for trial. The trial judge stated he
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had observed that privately retained defense counsel had just

entered the courtroom and asked if counsel wislied to have the

court pass the case. Defense counsel informed the court that

he was thinking of a continuance. The trial judge stated it

was a rather old case and he was of a mind to deny a continu-

ance. The trial judge suggested that counsel converse v;ith his

client and declared a recess in the case. When the case was

recalled, defense counsel stated that he was not ready to proceed

with trial and requested a continuance. The trial judge, after

reviewing the history of the case, denied counsel's motion for

a continuance and informed counsel that he would have to pro-

ceed with trial. Thereafter, the court again declared a recess

for counsel to consult with his client. When the case was re-

called, the trial proceeded.

The rule is well established that motions for continu-

ance are addressed to the discretion of the trial court. Peoole

V. Clark , 9 111. 2d 46, 137 N.E. 2d 54. A reviewing court will

not interfere with the trial court's denial of a defendant's

request for a continuance unless the trial court has abused its

discretion. People v. Summers , 12 111. App . 3d 893, 299 N.E.

2d 462.

In the case at bar, defendant was arrested on August

25, 1972. From that date until the date of trial on November

20, 1972, two of the delays in the case were attributable to

the defendant. First, when the defendant failed to appear in

court and a v;arrant was issued for his arrest and, second, when

defendant requested and was granted a continuance. Defendant

had an adequate opportunity in the three months between his

arrest and date of trial to secure trial counsel. Privately

retained defense counsel's conduct at trial demonstrates that ho

was obviously prepared. Counsel effectively cross-examined the

complainant who was the State's only witness, presented a

-
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defense, made a closing argument and presented evidence in

mitigation. Further, defendant has failed to denonstrate how

he was in any way prejudiced. Under these circumstances, we

conclude that the trial court did not abuse its discretion in

denying defendant's motion for a continuance.

Defendant's second contention on appeal is that he did

not knowingly and understandingly waive his right to a trial

by jury. In People v. Sailor , 43 111. 2d 256, 253 N.E. 2d 397,

the Supreme Court held that an accused ordinarily speaks through

his attorney and that, by permitting his attorney in his pres-

ence and without objection to waive the right to a jury trial,

a defendant is deemed to have acquiesced and is bound by his

entitled to rely upon the professional responsibilities of

defense counsel and that a defendant v;ill not be permitted to

complain of an alleged error which he has invited by his ov/n

behavior and that of his counsel. The rule stated in Sailor

has been applied by this court. People v. Morgan , 18 111. App.

3d 153, 309 N.E. 2d 331; People v. Irving , 15 111. App. 3d 563,

304 N.E. 2d 655; People v. McClinton , 4 111. App. 3d 253, 280

N.E. 2d 795.

In the case at bar, the record reflects that at trial

defendant was represented by privately retained counsel v;ith

whom he had conferred. \'7hen the case was called for trial,

the trial judge specifically asked if defendant v/ished to be

tried by the court or by a jury. Defense counsel, in defendant's

presence, replied "by the court". uefendant's conduct m per-

mitting his attorney in his presence and without any objection

to waive the right to a trial by jury constitutes a valid jury

waiver.

For the foregoing reasons the judgment of the circuit

court of Cook County is affirmed.

JUDGMENT AFFIRMED.
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WILLIAM CLINTON,
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APPEAL FROM THE
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COOK COUNTY.

HONORABLE
MARK JONES,
JUDGE PRESIDING,

Before BARRETT, P.J., DRUCKER, J., and LORENZ , J.

PER CURIAM, First District, Fifth Division.

Defendant was found guilty after a bench trial of battery

and criminal damage to property. (111. Rev. Stat. 1973, ch. 38,

par. 12-3, 21-1 (a) .) He was sentenced to a term of 45 days on the

battery conviction and fined $10 on the conviction of criminal

damage to property. On appeal, defendant argues that he did

not knowingly and understandingly waive his right to trial by

jury.

The record reflects that defendant was represented by the

assistant public defender. When defendant's case was called,

the assistant public defender stated, "The defense is ready for

trial." The defendant wishes to enter a plea of not guilty and

be tried by this court." . „

Defendant now urges that the statement of the assistant

public defender indicating defendant's desire for a bench trial

v.'as insufficient to demonstrate that defendant knowingly and

understandingly waived his right to a trial by jury.

Currently, there is no specific formula for determining

whether a defendant has knowingly and understandingly waived

his right to trial by jury. ( People v. Richardson , 32 111. 2d

497, 207 N.E.2d 453.) The disposition of each case depends
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upon the particular facts and circuinstanccL: of that case.

( People V. Wesley , 30 111. 2d 131, 195 N . E . 2d 708.) However, a

lengthy explanation of the consequences of the jury waiver is

not a prerequisite of the validity of that waiver. People v.

Bradley , 131 Ill.App.2d 91, 266 N.E.2d 469.

Where defense counsel expressly advises the court that a

jury is waived in defendant's presence and without any objection

by the defendant, the defendant is held to have acquiesced to

and is bound by the action of his counsel. (People v. Sailor,

43 111. 2d 256, 253 N.E.2d 397.) In the instant case, defendant

seeks to avoid Sailor by relying upon the decisions in People

V. Baker , 126 Ill.App.2d 1, 26 2 N.E.2d 7, and People v. Boyd,

5 Ill.App.3d 980, 284 N.E.2d 699. In both of those cases, a

jury waiver made by counsel appointed at the time of trial vvas

held to be invalid because the record did not indicate that

appointed counsel had an adequate opportunity to confer with

the defendant. •

.

In the case at bar, the record does not indicate v;hen the

public defender was appointed to represent defendant. However,

the record does affirmatively demonstrate that the case was

ably and adequately tried by defense counsel. Defense counsel

cross-examined each of the state's witnesses in an intelligent

manner which demonstrated a familiarity with the facts of the

case. Defense counsel presented a defense, made an extensive

closing argument and actively participated in the hearing in

aggravation and mitigation. Defense counsel throughout the

entire trial displayed, a familiarity with the facts of the case

and at all times adequately represented defendant. We con-

clude, therefore, that able counsel acted with the full acquies-

cence and consent of his silent client when he told the trial

court that the jury would be waived. ( People v. Gray , 14 111.

2.
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App.Bd 1022, 30^ N.I1.2d 111, Poop lo v. Gay, 4 Tll.App.3d 652,

281 N.E.2d 738.) Defendant's action in pormittincj his attorney

in his presence and without any objection to v/aive hi5-. riqht

to a jury trial and enter a plea of not guilty, constitutes

a valid jury waiver, binding upon defendant.

For the reasons stated above, the judgment of the trial

court is affirmed.

AFFIRMED.

PUBLISH ABSTRACT ONLY
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Before BARRETT, P.J., DRUCKER, J. and LORENZ , J.

PER CURIAM, First District, Fifth Division.

On August 15, 1968, petitioner pleaded guilty to murder

and did not appeal his conviction. Four years thereafter he

filed a pro se post-conviction petition. The Public Defender

was appointed to represent him and filed a supplemental petition

pursuant to the Post-Conviction Hearing Act. (111. Rev. Stat.

1971, ch. 38, pars. 122-1 et seq . ) This petition was denied

without an evidentiary hearing. Petitioner has appealed.

After examining the record, the Public Defender filed a

motion in this court for leave to withdraw as appellate counsel.

Pursuant to the requirements set out in Anders v. California ,

386 U.S. 738, a brief in support of the motion has also been

filed. The brief concludes that an appeal in this case would

be frivolous and without merit. Defendant was mailed copies of

the motion and brief on September 12, 1974. He was informed

he had until November 11, 1974, to file any additional points

he might choose in support of his appeal. He has not responded.

The motion and brief of the Public Defender allege that

one possible argument that could be raised on appeal is that

the trial court failed to sufficiently admonish petitioner

prior to his plea of guilty. The plea of guilty in the case

at bar was entered on August 15, 1968. Supreme Court Rule 402

(111. Rev. Stat. 1971, ch. IIOA, par. 402), is not applicable.
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because it did not become effective until Septembci: 1, 1970,

and will not be given retroactive effect. (People v. Nardi ,

48 111. 2d 111, 268 N.E.2d 389.) Therefore, former Rule 401(b),

which required that a defendant understand "the nature of the

charge against him, and the consequences thereof if found guilty"

would govern the plea of guilty in the case at bar. (111.

Rev. Stat. 1967, ch. IIOA, par. 401.) When petitioner changed

his plea from not guilty to guilty, he was represented by counsel

On interrogation by his counsel, petitioner stated he entered

his plea of guilty voluntarily and understood that thereby he

was waiving his right to a jury trial; and that he was doing

this without threats, coercion or promises. By interrogation

of the trial court, petitioner stated he knew that if he pleaded

guilty he would automatically v/aive his right to a jury trial;

that he knev/ what a jury trial is; that he knew if he pleaded

guilty to the offense of murder, he might be sentenced to death

or an imprisonment in the penitentiary for an indeterminate term

with a minimum of not less than 14 years and as long as the

rest of his life; and that he still persisted in pleading guilty

to the indictment as charged. Counsel stipulated to testimony

that could have been given and that the facts and allegations

contained in both counts of the indictment are true, correct,

and sufficient to support a finding of guilty on both counts.

Under the provisions of Rule 401(b) in effect at the time

petitioner pleaded guilty, he v/as adequately admonished.

(People V. Harris , 50 111. 2d 31, 276 N.E.2d 327.) The record

is sufficient to show that petitioner knowingly and voluntarily

pleaded guilty to the offense of murder. People v. Barber ,

51 111. 2d 268, 270, 281 N.E.2d 676.

The Public Defender states that a second possible ground

for appeal might be that petitioner was denied equal protection
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of the laws, since ho allcqcdly was doprivcd of the benefits

of the Juvenile Court Act and was subjc.^cted to the jurisdiction

of the Criminal division of the circuit court. Subsequent to

the instant post-conviction hearing, the Supreme Court held that

section 2-7(1) of the Juvenile Court Act (111. Rev. Stat. 1971,

ch. 37, par. 702-7(1)), was unconstitutional. ( People v. Ellis ,

57 111. 2d 127, 311 N . E . 2d 98.) The court concluded, however,

that the failure to consider a male who \\?as 17 years old at

the time of the offense as a minor under the provisions of the

Act did not deprive him of equal protection of the laws. (57

111. 2d at 134.) This decision is applicable to the instant

petitioner, who was 17 years old at the time of the offense.

A further possible ground for appeal pertains to a state-

ment filed by co-defendant Henry Byers on September 30, 1973,

in v;hich he stated that he and petitioner had a discussion about

whether petitioner was present in the room where the crime oc-

curred and "that [petitioner] was not present in the room v/here

the alleged crime occurred but was in another part of the ••

Y.M.C.A. on that night." At the post-conviction hearing, counsel

for petitioner argued that this statement should be given consi-

deration along with his argument pertaining to petitioner's

guilty plea and the stipulation of facts. However, a voluntary

plea of guilty waives the right to introduce evidence of witnesses.

(People V. Myers , 52 111. 2d 258, 287 N.E.2d 672.) Any evidence,

including the affidavit of co-defendant Byers does not present

a constitutional issue and thus may not be considered under the

Illinois Post-Conviction Hearing Act. People v. Williams ,

52 111. 2d 466, 288 N.E.2d 353.

We have examined the record and concur in the opinion of

the Public Defender that the points raised in the petition are

not arguable on their merits and that this appeal is wholly

frivolous. An examination of the record does not disclose any
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additional possible grounds for an appeal v/hi ch arc noL frivolous,

Accordingly, the Public Defender of Cook County is granted leave

to withdrav/ as counsel on appeal, and the judgment of the circuit

court of Cook County is affirmed.

MOTION ALLOWED.
JUDGMENT AFFIRT-IED,

PUBLISPI ABSTPJ^CT ONLY
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Before Drucker, J., Lorenz, J. and Sullivan, J.

PER CURIAM: (First District, Fifth Division)

Plaintiff commenced this action for an accounting and the

recovery of damages occasioned by the alleged breach of an em-

ployment contract. Judgment was entered for plaintiff in the

cunount of $6,000 on his motion for summary judgment. Defendant

appeals, contending the trial court erred in entering summary

judgment since sevpral tria>ble -issues of mate^rial fact were_ .. _

raised by the pleadings and other documents filed in the case.

The complaint alleged that on Zipril 15, 1968, plaintiff

and defendant entered into a v/ritten contract whereby plaintiff

agreed to perform catalog and merchandising consultation ser-

vices for defendant's wholly-ov/ned subsidiary, the Blue Ridge

Vitamin Company; the period of service was to commence July 1,

1968, and to end Jxine 30, 1969; a stated fee of $6,000 was

agreed upon, payable in twelve monthly installments, as well

as an additional fee contingent upon the company's profits, as

determined by a schedule set out in the contract. The complaint

further alleged that after June 30, 1969, plaintiff continued,

uninterruptedly, to perform the services as set out in the written

contract, for which defendant paid him $1,500 quarterly; that the

contract was thereby renewed from year to year by the actions of

the parties; that from July 1, 1972 to July 24, 1972, when defen-

dant improperly discharged him, plaintiff had continued to per-

form the same services which were accepted by defendant to its

benefit, thereby renewing the contract for the period from July 1,
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1972 to June 30, 1973; that the $1,500 quarterly payments to

plaintiff continued until July 1, 1972, after which defendant

refused to make the quarterly payments and arbitrarily and

capriciously refused to acknov/ledge the extension of the con-

tract from July 1, 1972 to June 30, 1973 on the same terms as

before; and that defendant had made no accounting to plaintiff

of the company profits, as required by the contract. The com-

plaint asked that the court declare the contract extended from

July 1, 1972 to June 30, 1973; that plaintiff have judgment for

$6,000 for that period; that defendant be required to account

for profits from July 1, 1968; and that plaintiff have judg-

ment in the amount found to be due based upon the profits.

The answer of defendant admitted the existence of the

written contract and the payment to plaintiff of the $1,500

quarterly payments after the expiration of the contract and

until June 30, 1972. The answer denied all other allegations in

the complaint. By way of affirmative defense, it was asserted

that the written contract expired by its own terms on June 30

,

1969; that prior to July 1, 1972, defendant had advised plain-

tiff that his employment v/ould be terminated effective June 30,

1972; and that any services which plaintiff may have rendered

to defendant after June 30, 1972 were neither sanctioned nor

accepted by defendant. Plaintiff's reply to the affirmative de-

fense alleged a year-to-year renewal of the contract, including

the period from July 1, 1972 to June 30, 1973, and consisted of

denials of the other matters alleged therein.

On August 10, 1973, plaintiff filed a motion for summary

judgment in which the general allegations of his complaint and

his reply were restated, as were additional averments that de-

fendant had not provided him with an audit of profits until

after the commencement of suit; that plaintiff's independent

audit of the company's records demonstrated profits of approxi-

mately $2,450 in each of the years 1969 and 1970; that plaintiff

-2-
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continued to render hie services at defendant's special request;

that plaintiff was entitled to $6,000 for tlie period July 1, 1972

to Juno 30, 1973, during which period he was not otherwise gain-

fully employed; and that the president of defendant had testi-

fied at a deposition that the parties' contract had been renewed

quarterly but had been orally terminated prior to July 1, 1972.

Plaintiff's affidavit was attached to the motion for summary

judgment, as was a memorandum of authorities in support of the

motion.

The deposition of the president of the defendant, Robert

J. Creevy, was also filed in support of plaintiff's motion for

summary judgment. It disclosed that the Blue Ridge Vitamin

Company was a trade name or product line of defendant, operating

as a mail order business; that defendant manufactured pharmaceuti-

r:al products v;hir;h v/ere sold to VJestern Medical . a separate cor-

poration located on defendant's premises; and that \'Jestern Medi-

cal originally paid plaintiff's salary, which v/as ultimately

charged to defendant. No new contract v;as entered between plain-

tiff and defendant upon the expiration of the written contract

on June 30, 19 69. During the renewal periods, the parties did

not continue with the same contract, but an understanding was

reached whereby plaintiff would be continued in the defendant's

employ under the same contract terms v;ith the need for his con-

tinued services reviewed every 90 days, because Blue Ridge had

been losing money; his salary was established at $1,500 quarterly,

and he was continued in defendant's employ for 9 day periods

until June 30, 1972. During the quarterly period from April 1,

1972 to June 30, 1972, plaintiff's employment was orally termi-

nated; he was cold that he was through; plaintiff stated that he

would continue to work, and after several weeks defendant de-

cided to retain him for the remainder of that quarterly period

for which he had already been paid. Blue Ridge showed a loss of

$26,000 at the end of the first year of operation and a combined

•3-
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los5i ot ^DJ,OUU at tho end ot two yean;; tlio witness was not

satisfied v/ith plaintiff's performance or his ability to pro-

duce, but it v.'as decided that piaintitt would l)o kept on because

the witness believed that business v/ould improve; plaintiff v;as

"not that vital" to Blue Ridge operations. The final paycheck

submitted to plaintiff was on April 10, 1972, at wliich time no

definite decision to terminate his employment had been made.

However, he was informed during the last week of June, 1972,

that his services would be terminated as of June 30, 1972; the

witness did not recall plaintiff requesting $1,500 for the quarter

period coinmencing July 1, 1972; plaintiff had been fired prior to

that date. Plaintiff had not entered the witness's office after

July 1, 1972, but he may have entered defendant's premises; any

service which he performed after July 1, 19 72 v/as contrary to

the witness's instructions; on July 24, 1972 plaintiff informed

an employee of defendant that he had already consulted with his

lav/yer and that defendant v;ould be hearing from counsel. This

was transmitted to the witness, v/hich led him to conclude that

plaintiff understood he had been fired prior to July 1, 1972. . ..

The witness identified exhibits attached to the motion for sum-

mary judgment as Blue Ridge advertising, catalog and mailing bro-

chures, its financial statement, and matters of that type. He

had not seen certain memoranda allegedly submitted by plaintiff

to defendant subsequent to June 30, 1972, and he was also ques-

tioned concerning correspondence with legal counsel of defendant

after the termination of plaintiff's employment.

Defendant's reply to the motion for summary judgment al-

leged in substance that several triable issues of material fact

existed.

After entry of the judgment, defendant filed a post-trial

motion, again relating that genuine issues of material fact were

raised by the pleadings and other documents on file. In answer

thereto, plaintiff alleged that no genuine issues of fact had

4-
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been raised and that: the "oral termination" of the contract was

an af terthoucjht on defendant's part.

OPINION

Defendant contends on appeal that summary judgment was

improperly granted, because there are five genuine issues of

material fact; namely, whether prior to July 1, 1972 defendant

notified plaintiff the contract would not be renewed; v/hether

plaintiff performed services after June 30, 1972; whether de-

fendant accepted and was benefited by those alleged services;

whether the contracts from July 1, 1969 to June 30, 1972 were

for 90 day periods or for one year periods; if the foregoing

issues are found in plaintiff's favor, whether it was terminated

prior to July 1, 1972 or on July 24, 1972, the date on v/hich

plaintiff admits he received notice of termination; and, if on

the later date, whether the termination was "Justified.

Plaintiff argues no genuine issue of material fact existed

since the trial court "evidently concluded" that it was "unreason-

able and improbable" that plaintiff continued to perform his con-

tract after June 30, 1969 on a 90 day rather than on a yearly

basis; that it was "unreasonable and improbable" that plaintiff,

if he had been fired, would continue to perform his usual and

customary services after June 30, 1972; that it was "unreason-

able and improbable" that such work was not accepted by defen-

dant; that the claim of Mr. Creevy that he did not know of the

existence of plaintiff's post-June 30, 19 72 memoranda did not

necessarily mean that such memoranda were not made; and that de-

fendant is barred from raising the point concerning the justifi-

cation of the July 24, 1972 termination, because it was not

raised in the trial court.

It is settled that summary judgment is not a remedy to

be employed to resolve triable issues of material fact and, if

such an issue exists, the motion must be denied with the issues

left for determination by the trior of fact in the normal course

-5-
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ol the procGedingc. Tne sole function of the trial court in act-

ing upon a motion for sunimary judgment is a determination of

wliethcr a genuine issue ot material, lact exists, not to resolve

the issue. Hendric]:s v. Dc torts (197 3), 13 lll.App.3d 9 7G, 301

N.E.2d 625.

In the instant case, we agree v/ith defendant's contention,

as set forth above, that there are triable issues of material fact

with regard to the relationship of the parties to the employment

contract. Plaintiff argues that such issues v;ere in reality not

genuine issues of material fact/ because the trial court "evidently

concluded" that they arose from "unreasonable and improbable" cir-

cumstances. This argument begs the question, since the trial court

would necessarily have to hear evidence and resolve the conflicts

therein, as highlighted by the positions of the respective parties,

before arriving at such conclusion. Specifically, plaintiff's

basic argument supporting his contentions on this appeal, that

the terras of the original written contract v;ere extended there-

after on a year-to-year basis due to the conduct of the parties,

v/as put squarely into question by defendant's contention that it

had been understood that plaintiff's position with the company

would be reviev/ed every quarter in light of the current finan-

cial condition of Blue Ridge. Chambers v. Shayne & Co . (1961)

,

32 Ill.App.2d 16, 176 N.E.2d 645, cited by plaintiff in support

of his basic argument, is also supportive of defendant's conten-

tion, since the court there held that such contractual questions

are ordinarily for resolution by the trier of fact.

For the reasons stated, the summary judgment for plaintiff

is reversed, and the cause is remanded for further proceedings.

Kt:Vt;irSc;u and ieiiiai"iJt:il

.

Publish abstract only.
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Before Drucker, J., Lorenz, J. and Sullivan, J.

PER CURIAM: (First District, Fifth Division)

In a bench trial, defendant was convicted of the theft of

a portable television set having a value of less than $150. It

was charged that he obtained unauthorized control over it with

the intent to permanently deprive Leslie Thomas of its use and

benefit in violation of 111. Rev. Stat. 1971, ch. 38, par. 16-1

K^) (1) . He was sentenced to a teriti of 60 days in the House of

Correction.

The Public Defender of Cook County, appointed to represent

Traylor on appeal, has filed a motion for leave to withdraw, sup-

ported by a brief pursuant to Anders v. California (1967) , 386

U.S. 738, stating the only issues possible on appeal would be

(1) v;hether defendant was proven guilty beyond a reasonable doubt,

since no evidence was offered to contradict his explanation as to

how he came into possession of the television set; and (2) whether

the State failed to prove ownership of the television set, a ma-

terial element of theft. The brief concludes that an appeal on

these issues would be legally frivolous and without merit. De-

fendant was served with a copy of the motion and brief by mail

on September 9, 1974. On October 2, 1974, this court advised

defendant of the petition for leave to withdraw and informed

him that he had until November 8, 1974 to file additional points

to support his appeal. He has not responded.

Chicago Police Officer Michael Gushing testified that on

October 12, 1973, about 9:30 P.M., he observed defendant carrying
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a portable television set in an empty parking lot in a shopping

center near 6315 South Peoria Drive, in Cliicago. Defendant told

him mac he found trie ib-inch Diack and white Silvertone tele-

vision set behind a store formerly used by A4.P, at 63rd and Peoria

Drive, and that "for the price he paid for the television set, by

finding it, even if he had to fix it, it would be worth it." At

that point in time, a car pulled up and a young man who got out

said defendant had stolen the television set from his car.

Gushing thereupon arrested defendant, advised him of his rights,

and took him to the police station. After he had been advised

of his rights, defendant admitted to the officer that he had

taken the set, saying "he needed the television for money, for

rent for his apartment."

Leslie Thomas testified she was the owner of an 18-inch

Silvertone portable black and white television set (serial nura-

ber X05110781) and said she did not know defendant nor did she

give defendant permission to take the set. She stated the last

person to have it with her permission was her brother-in-law,

Hurly Dear. ..

Hurly Dear testified the 18-inch black and white Silver-

tone television set was in the back seat of his car at about

9:30 P.M. on October 12, 1973, in the shopping center at 62nd

and Halsted Street. He saw defendant in the lot with the police

officers, and defendant had the set which had been left in his

car. He did not see the defendant take the television set.

Defendant testified he found the television sitting in

the alley behind the A&P, near 62d and Halsted, and picked it up

to take it home; that it looked like it might need "a little work,

aiiu lie fiyui-eu he miyhc be able Lo yec xL fixed. When he iDLaxLeu

walking with the set, an officer stopped him and asked what he

was doing with it. He told the officer he had found it and was

taking it home to see whether it worked and, if not, he was going

to fix it. A lady and a man then drove up and, when they claimed

-2-
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the television, the officer said he would have to take defendant

to the station. He denied telling the officer that he took, the

television set oecause he needed the money.

Hurley Dear testified in rebuttal that he accompanied

Officer Gushing and defendant to the police station and, after

the officer advised defendant of his rights, defendant admitted

that he stole the television "out of the car" because he needed

the money.

The first possible ground for appeal, as stated by the

Public Defender in his brief, concerns whether defendant was

proven guilty beyond a reasonable doubt. Officer Gushing ob-

served him carrying the set in a store parking lot about 9:30

P.M., only a few minutes after it had been left inside a car in

the parking lot. No one actually saw defendant remove the set

from the car; however, it was Dear's rebuttal testimony that (1)

it had been in the car at 9:30 P.M.; and (2) defendant admitted

taking it "from the car" because he needed the money. This testi-'

mony corroborated that of Officer' Gushing. The trial judge, as

the trier of fact, chose to believe the testimony of Officer

Gushing and Mr. Dear and not that of defendant. It is the court's

responsibility to determine the credibility of witnesses, and this

court will not substitute its judgment unless the evidence is so

unsatisfactory as to raise a reasonable doubt as to guilt. (People

V. Gatlett , 48 111. 2d 56, 268 N.E.2d 378.) We believe the proof

was sufficient to establish defendant's guilt beyond a reasonable

doubt.

The second possible ground of appeal, according to the

Public Defender, concerns whether the ownership of the TV set was

ts Labiished . A Ll"iej-L convicLiori rec^uxres proof Oj. ownerSitip or

"some sort of superior possessory interest" in one other than de-

fendant, and this element may be proved by circumstantial evidence.

(People V. Watkins (1973), 16 Ill.App.3d 541, 306 N.E.2d 504.)

Here, complainant testified concerning her ownership of the tele-

vision set, including the fact that her brother-in-law, Mr. Dear,
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had borrowed it. Mr. Dear testified the borrowed set was inside

his car in the parking lot at 9:30 P.M. on October 12, 1973.

Defendant offered no contrary evidence, nor did ho contend at

trial that his claim to possession was superior to that of the

complaining witness. In view thereof, we believe the evidence

was sufficient to support the conclusion of the trial judge that

defendant had no possessory interest superior to that of the

complaining witness. We agree that this possible ground for

appeal would be without merit.

We have examined the record and concur with the conclu-

sion of the Public Defender that none of the arguments thus

raised has substantial merit, nor has our examination of the

record revealed any additional possible grounds for appeal which

are not also frivolous.

The petition of the Public Defender to v;ithdraw his appear-

ance is granted, and the judgment is affirmed.

Affirmed.

Publish abstract only.
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PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff -Appellee

,

vs

.

EDWARD FvANDLE,

Defendant-Appellant.

0l.
^^ociaTiS-

APPEAL FROM THE CIRCUIT
COURT OF COOK COUNTY

.

HON. JAI-IES A. CONDON,
Presiding

.

PER CURIAM: (FII^T DISTRICT, FIRST DIVISION)

Before Burke, P. J., Goldberg and Simon, J.J.

Defendant, Edward Randle, was found guilty after a bench

trial of the offense of unlawful use of weapons, in violation

of section 24-1 (a) (10) of the criminal code, and was fined $100

plus costs. (111. Rev. Stat. 1973, ch . 38, par. 24-1 (a) (10 ) .

)

Oil appeal defendant coAtends the judgment must be reversed on

the ground that he was exempt from the provisions of the statute

by reason of his status as a security guard at the time of his

arrest; he also contends that the trial court erroneously re-

fused to entertain his motion to suppress physical evidence made

during trial. It is unnecessary to consider defendant's latter

contention inasmuch as we are of the opinion that the judgment

must be reversed for failure of the State to prove defendant

guilty as charged, beyond a reasonable doubt.

Chicago Police Officer Thomas Kelly testified for the State

that he stopped a vehicle being operated by defendant, without

proper lights, at 12:45 a. m. on January 7, 1974, in the 8000

block of South Cottage Grove Avenue in Chicago. Defendant was

unable to produce a driver's license, producing instead, a current

valid traffic citation; the officer thereupon conducted a pro-

tective search of the defendant and found a loaded pistol on his

person. Defendant's motion to suppress the v/eapon and its con-

tents, interposed during the officer's direct examination, was

denied by the court as untimely, and the articles seized were
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admitted into evidence. The officer further testified that

rlpfondnnt hold him that he was employed as a security quard

and a grinder for U. S. Steel. The defendant "may have pro-

duced" an identification card at that tim.e verifying his se-

curity guard employment but the officer did not recall, and

he further did not recall defendant telling him that he was on

his way home from a security guard job when arrested.

Another charge pending against defendant, apparently aris-

ing out of the same incident, v/as that of failing to register

the weapon in question pursuant to the provisions of the city

of Chicago municipal code. This charge was dismissed on the

ground that defendant had properly registered the weapon.

Defendant testified in his own behalf that he resided in

the 8100 block of South Morgan Avenue in Chicago. He stated

that he was employed by, and v/orked Saturdays and Sundays for,

the Johnson Detective Agency; that on the evening in question

he had been called to 95th Street and Jeffery Avenue in Chicago

for security duty which was to have commenced at midnight; that

when he arrivea at that site at midnight the security guard who

was scheduled for that service was already there; and that he

was arrested while on his v;ay home from that location.

The charge of unlawful use of weapons, proscribed by

section 24-1 (a) (10) of the criminal code, may be avoided by ad-

vancement of one of the appropriate affirmative defenses pro-

vided in section 24-2 of the code among which is the fact

that the accused was a security guard commuting between his

home and his place of employment within one hour from his de-

parture from home or place of employment, as the case nay be.

(111. Rev. Stat. 1973, ch . 38, par. 24-2(4).) Where an accused

raises such affirmative defense, the burden devolves upon the

State to prove him guilty beyond a reasonable doubt, both as to
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the issue go generated and as to all other elements of the

offense. People v. Kinchart , 81 111. App . 2d 125, 225 N.E.2d

486 and 111. Rev. Stat. 1973, ch . 38, par. 3-2.

In the instant case, defendant raised the affirma-

tive defense set forth in section 24-2(4) of the code by his

testimony that he was a security guard cnroute from his place

of employment to his home, within one hour from his departure

therefrom, at the time of his arrest. He also demonstrated

that his weapon was properly registered in accordance v/ith the

local municipal code. The State's evidence, on the other hand,

in no manner disputed defendant's employment as a security guard

and V'/as at best equivocal in refuting v.'hether defendant had ad-

vised the arresting officer of such employment; the officer tes-

tified merely that he could not recall v;hether defendant informed

him that he was on his way home from a security guard job or

whether defendant exhibited identification as a security guard,

the officer stating as to the latter that defendant "may have

produced" such identification. The State wholly failed to sustain .

its burden of proving defendant guilty beyond a reasonable doubt

as to the issue thus raised by the affirmative defense. People

v. Rinehart , 81 111. App. 2d 125, 225 N.E.2d 486 and 111. Rev.

Stat. 1973, ch. 38, par. 3-2.

The State argues here that defendant failed to raise the

affirmative defense above noted at the trial and further that he

rendered an incredible account at trial of his having been em-

ployed in a security guard capacity within the hour of his arrest.

These' contentions advanced by the State are contradictory. i-'urther,

the basis advanced by the State in questioning the credibility of

defendant's story is v.'ithout merit. The State points to the fact

that some 4 5 minutes had elapsed between the time that he left

the 95th and Jeffery location and the time that he was arrested,

only three miles away; however, while defendant did testify that

3.
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he reported for v/ork at nidnight, there 11; no evidence that

he left that location at inidnight to proceed to liis home.

Defendant's account of his actions is not co "incredible" as

the Gtatc contends.

For these reasons the judgment of the circuit court of

Cook County is reversed.

JUDGMENT REVERSED.

(Abstract Only)
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PEOJ'LK OF THE GTh'L'E OF ILLINOIS,
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,

vs.

LEO COOK (LEO KOCII) ,
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,
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COOK COUNTY.

HONORABLE
MAURICE W. LEE,
PRESIDING,

/lo
1^

BEFORE DOWNING, P.J., ST7UM0S and LEIGHTON, JJ

Per Curiam

I

Defendant was found guilty after a bench trial of the

crime of criminal damage to property. (111. Rev, Stat, 1973,

ch. 38, par. 2i-l(a).) He v;as sentenced to a term of 30

days in the House of Correction. Defendant appeals, arguing

that his guilt was not established beyond e reasonal^le doubt

because the identification testimony v;as iiisuf f icient

.

At trial, Mavis Dancy testified that on the evening of

May 5, 1973, between 9:00 and 10:00 p.m., she observed the

defendant and a group of approximately 50 other youths approach

her home. Defendant and some of the youths came on mini-bikes,

while others came on foot. The youths v;ere armed with bricks

and began to throw them at the front of the home. The youths

then ran through a vacant lot toward the rear of her home. Mrs.

Dancy stated that she ran to the back of her home, which v/as

lit by a light on a neighbor's garage v/hich sliined directly

into her yard. She testified that she approached very close

to the group and at that time observed the defendant throw

a brick through her bedroom windov;. The defendant and the

ether ".Hcmbers of the group then fled.

Defendant testified tlial: on the evening of May 5, 1973,

between 5:30 and 11:30 p.m., he was at the home of Bruno
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Carr.i.llo, pr^icticiiKj v/ith a band. Ho (.Icniod over aj)proac:lii.nf(

Mrs. Daiicy's liomo or l:)r(}akinfi any v/indov; in that homo.

Kiaily RrocU^clti, Jorry V/a.l.tcr.':; and .S.i.n\on I'.awydania) tonti-

ficd that on tho ovcninq of May 13 thoy v;ero v.'ith the. dofondant

at the home of Bruno Carrillo.

Defendant's only argument on appeal is that his Quilt was

not established beyond a reasonable doubt because tho identifi-

cation testimony v;as insufficient. The rule is v/ell established

in Illinois that tlie testimony of a single v/itness, if positive

and credible, is sufficient to sustain a conviction even though

the testimony is contradicted by the accused. (People v. Arrovo,

18 111. App. 3d 137, 309 N. E. 2d 804; People v. Robinson , 3 111.

App. 3d 858, 279 N. E. 2d 515; People v. Murdock , 3 111. App. 3d

746, 279 N. E. 2d 159.) The finding of the trier of fact as to

credibility of witnesses v;ill not be disturbed on appeal unless

it is leased upon evidence which is so unsatisfactory as to leave

a reasonable doubt as to defendant's guilt. Peoole v. Fishe r,

19 111. App. 3d 845, 313 N. E. 2d 231; PeoT^le v. Dailv , 41 111.

2d 116, 242 N. E. 2d 170.

In the case at bar, the testimony of Mavis Dancy V7as posi-

tive and credible. She described the lighting conditions at

the time of the occurrence. She testified that she observed the

defendant when he approached the house on a mini-bike and v;hen

he was standing outside the front of her home. Mrs. Dancy again

observed the defendant at the rear of her home from v;hat she

described as a very close position. At that time she observed

the defendant throw a brick through the bedroom window of her

home. Mrs. Dancy 's testimony established that she had ample

opportunity to observe the defendant under adequate lighting

conditions so as to fix his identity. The identification tes-

timony was sufficiently clear and credible to establish defend-

ant's guilt beyond a reasonable doubt.

Defendant argues that his alibi defense raised a reasonable

-2-
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doubt ar, to his quilt. Ilowevor, tho tri.tl. jndrfo ir. not: oh] iqcd

54 111. 2a 1^.3, 295 M, K. 2d '1G2; Peoplo v. Thomnkins , 19 111.

App. 3d 674, 312 N. E. 2d 300; Pooplc- v. Gar tor , 111. App. 3d

784, 291 N. E. 2d 172.) lioro, tho trial judge, after hearing

all tlie evidence, determined that defendant v/as the perpetrator

of th.e crine charged and upon this record we cannot say that

this alibi testimony raised a reasonable doubt as to his guilt.

For the foregoing reasons the judgment of the circuit court

of Cook County is affirmed.

Judgment affirmed.

Publish Abstract Only.
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PKOrLE OF THE STATE OF ILLINOIS,
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,

APPEAL FROM THE CIRCUIT

COURT OF COOK COUNTY.

HONOPJ\DLE
CHESTER STRZALJCA,
PRESIDING.

ROBERT WHITFIELD,

Defendant-Appellant

.

Before DEMPSEY, McNAMARA and MEJDA, J.J.

PER CURIAM:

Robert Whitfield, defendant, was charged by comolaint with

unlawful use of weapons ( 111 . Rev. Stat . 1971, ch . 38 , par . 24-1 (a)

(4)), failure to possess an Illinois State Firearm Owner's

Identification Card ( I 11 . Rev .Stat . 1971, ch . 38 ,par . 83-2) , and

failure to register a firearm in violation of City of Chicaao

Ordinance, ch.ll, section 1-7. After a bench trial defendant

v;as found guilty of unlawful use of v/eapons and failure to

possess an Illinois State Firearm Ov/ner's Identification Card.

He was sentenced to a term of tv;enty days in Cook County Jail

and ordered to pay a fine of $100 on each charge, the sentences

to run concurrently. Defendant appeals arguing that the evidence

was insufficient to establish his guilt beyond a reasonable doubt

on either charge and that the comm.on law record erroneously

reflects that he v;as found guilty of the City of Chicago

Ordinance violation.

At the motion to suppress and at trial, the following evidence

was adduced: James Butler, a Chicago police officer, testified that

in the early morning hours of November 23, 1971, he and his partner

were on a stake-out at 449 Oak Street, Chicago, Illinois. At

approximately 1:30 a.m., they observed the defendant walk by their

car and noted that he fit the description of the man they were

seeking. Defendant stopped in the middle of the block and approached

the door of a house. At this time Officer Butler and his partner

pulled up in their car, to within 20 feet of the defendant, and

ordered liim to halt. They then licard an object fall to the ground.

They subsequently found a loaded .22 caliber gun at defendant's feet.
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Officer Butler testified that defendant did not produce an Illinois

State Firearm CKvner's Identification Card.

Robert Whitfield, defendant, testified ttiat on November 23,

1971, at approximately 1:30 a.m., he v;a.s qoinq to visit his cousin

v/ho lives on Oak Street. As he approached his cousin's door,

several police officers pulled up and ordered him. to halt. Defen-

dant stated that he turned around facing the officers. Defendant

denied that he at any time possessed a .22 caliber gun and stated

that the first time that he saw the v/eapon was v;hen it was lying

on the ground.

First we consider defendant's argument that the common lav;

record erroneously reflects that he was found auiltv of the City

of Chicago Ordinance violation. The Report ot Proceedings ot

defendant's trial reflects that the trial judge entered a finding

of guilty as to the charges of unlawful use of weapons and failure

to possess an Illinoi:; State Firearm Ov;nor's Identification Card

and a finding of not guilty as to the City of Chicaao Ordinance

violation. The common law record, however, reflects that defendant

v;as found guilty on this charge. The rule is well established

that the Report of Proceedings and the common lav; record must be

read together as a whole. ( People v. Caruth (1972), 4 111. Add. 3d

527, 281 N,E.2d 349.) Here, a review of both the Report of Pro-

ceedings and the common law record demonstrate that the clerk

mistakenly recorded a finding of guilty as to the City of Chicago

Ordinance violation. Accordingly, v/o will correct the common law

record on appeal pursuant to our authority under Supremo Court

Rule 615 (111. Rev. Stat . 1973, ch . IIOA, par . 615) to show that the

defendant v/as found not guilty of the ordinance violation.

Defendant's next contention is that the evidence was insufficicni

to establisli his guilt on the charge of unlawful use of v/eapons

.

Defendant argues that the State's evidence did not establish that

he possessed the weapon in question. Tlio rule is well established

that in a bench trial it is tlie responsibility of the trial iudgo

to determine the credibility of witnesses and the weight to be given
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to their testimony. Only v/tioro trie ovidonco ir, no unr>a tin tac tory

as to raise a reasonable clouljt as to defendant's quilt will the

findings of the trial court be disturbed. Poonlo v. Clark (1972)

,

52 111. 2d 374, 288 N . E . 2d 363; People v. Holmes (1972), G 111, Ann,

3d 254, 285 N.E.2d 561.

In the case at bar. Officer Butler testified tliat while ho

and his partner were on a stake-out they observed the defendant

walk by their car. The defendant fit the description of a man

they were seeJcing. V?hen defendant walked up to the doorwav of a

house, the officers pulled up to a noint approximately 20 feet

from the defendant and ordered him to halt. They heard an object

fall to the ground and subsequently recovered a .22 caliber

revolver lying on the ground at defendant's feet. The loaical

and reasonable inference from this testimony is that the gun

found at the defendant's feet was the object which defendant

dropped when the officers ordered him to halt. This evidence

was sufficient to establish that defendant possessed the weapon

in question. People v. Mile s (1973), 13 Ill,App.3d 453, 300

N.E.2d 822; People v. Johnson (1974), 21 Ill.App.3d 769, 315

N.E.2d 579; People v. Gist (1972), 5 Ill.App.3d 1047, 284 M.E.

2d 701.

Defendant also argues that the evidence was insufficient to

establish that the v/eapon v;as concealed as required by the statute,

(111 . Rev. Stat. 1971, ch . 38 ,
par . 24-1 (a) ( 4) . ) To be concealed under

this statute, all that is required is that the weapon be concealed

from ordinary observation. People v. Colson (1973), 14 Ill.App.3d

/JU^^.T^UUJL \XV/^y , ^J JLJLX.iVMf-' / v^ »_» —' v^
,

286 N.E.2d 745; People v. Latson (1972), 5 Ill.App.3d 1100, 284

N.E.2d 436.

Here, Officer Butler testified that wlien he first saw the

defendant walking down the street, he did not observe any v/oanon

Again, when the defendant was in the doorway only 20 feet av/ay,

Officer Butler did not observe any weapon. It v/as only after

I
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Officer Butlor ordered the defendant to halt tliat lu? heard the

weapon drop and observed it lyinq at defendant's feet. Tiiis

testimony was sufficient to establish that the wcayion v;as con-

cealed from ordinary observation. Pconlo y. Davis (1971), 3 111.

App.3d 56, 278 N.E.2d 200.

Defendant's next contention is that the evidence v/as

insufficient to establish his guilt on the charge of failure to

possess an Illinois State Firearm Owner's Identification Card

(111. Rev. Stat. 1971, ch . 38 ,nar . 83-2 . ) To establish defendant's

guilt under this section it v;as necessary for the State to nrove

that he possessed a weanon and did not possess an Illinois State

Firearm O'.-.'nor's Identification Card. The only evidence adduced

-,^ j-_4-,i .T-,^.-;.^— J— ,T~^—^j^„4_i„ ^_,'i J— _ _ i-i_i— i_
ex L. o i_ J- ca J- i_ w. -Ld 1-^1 i«.j ^^j \-At-j j_ (^i n.ici 1 1 1_ ^ j-cixjuaxu: co ^Jt^:^ cdi^*^ .-;> lX Ouai_ti ^->

Firearm Ov/ner's Identification Card was when Officer Butler v/as

aslced if the defendant ever produced an Illinois State Firearm

Ov/ner's Identification Card. Officer Butler reolied that the

defendant did not. This testimony did not establish that the

defendant was ever asked to produce an Illinois State Firearm

Cr.vner's Identification Card or that the defendant did not have

such a card in his oossession. Under these facts v/e conclude

that the evidence was insufficient to establish beyond a reasonable

doubt that defendant failed to have possession of an Illinois State

Firearm O'-vner's Identification Card.

For the foregoing reasons, defendant's conviction on the

charge of unlawful use of v/eapons is affirmed. Defendant's con-

viction on the charge of failure to possess an Illinois State

Firearm Ov/ner's Identification Card is reversed.

Affirmed in nart;
reversed in nart.
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HONORABLE JAMES E. MURPHY,
Presiding.

MR. JUSTICE STAMOS delivered the opinion of the court:

Defendant;;, Al Jovanov, a/;:/a Branko Jovanov, and Angelina

Jovanov, were separately charged with the unlawful possession

of marijuana. (Ill, Rev. Stat. 1973, ch . 56 1/2, par. 704.)

Their arrests and the alleged marijuana seized therewith steinmed

from a search v;arrant issued to search Al . Jovanov and the

premises at 2728 N. Hampden Ct. , Chicago. The circuit court of

Cook County granted defendants ' m.otion to quash the search

warrant. The State, pursuant to Supreme Court Rule 604(a) (1),

now appeals. 111. Rev. Stat. 1973, ch. IIOA, par. 604(a)(1).

Initially, it should be noted that defendants-appellees

have failed to file an appearance or brief in this court. Under

such circumstances wo are not required to consider the merits
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of the appeal and .;hcrG ai)y)cllant: hnn cortiplied v.'iUh all the

roquiremonts for porfectinq an appeal, v/o are permittod in our

»^i5Ci."o L. j.Oi"i Lo 5 uiVtiViai." 1. ly vcvcirsc; . vPropLC v. r^llicht, lil.App.

3d 178, 292 N.E.2d 58.) NovcrtlieloGS , this court may consider

the merits of the appeal and in viev/ of the nature and circum-

stances of this matter, v/e choose to do so. People v. Farrell,

20 Ill.App.3d 786, 314 N.E.2d 538.

The search v/arrant in question v;as issued on December 13,

1972 to Officer Kenneth Burt of the Chicago Police Department

to search Al . Jovanov and 2728 N. Hampden Ct., Chicago, and

seize a quantity of marijuana. Officer Burt had filed the

following affidavit in his complaint for issuance of the search

warrant:

I, Kenneth Burt a police officer for the City of
Chgo , County Cook had a conversation v.'ith a reliable
police informant while in the Narcotic section,
1121 So. State on the 13th of Dec. 1972.

This informant has been knov;n to me for the past
10 months and during that time he has given to me
information v:hich resulted in four narcotics
arrests v.'here narcotic contraband was in fact
recovered. Tvvo of the cases the defendants were
enrolled in the States Att ' s School Program and
the other two the cases are still pending in the
Narcotic court.

This informant stated to me that while in the above
described apt. he purchased from a M/Vl known to him
to be Al. Jovanov a quantity of Marijuana on the
12th of Dec. 1972. The informant being a user of
Marijuana knew for a fact that what he had purchased
from this M/W known to him to be Al . Jovanov v/as in
fact Marijuana because he got high from smoking it.

The informant further stated to me that as he was
leaving the above described apt. he observed in the
possession and under the direct control of this
M/W kno'.'m to him to be Al . Jovanov a large quantity
of Marijuana, from v;hich his purchase was made.

On the basis of Officer Burt's affidavit a search warrant V7as

iatiued ctud a search conducted the same day. During that search,

two containers of "green leaf and stems" and one envelope of

"green leaf" were seized. Defendants v;ere subsequently charged

with unlawful possession of marijuana.

-2-
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The solo question presented Ijy this appeal ir:; whether

Officer Burt's affidavit constituted suffif-icnt tiroh.ii_-.io cause

for the issuing magistrate to properly grant a search warrant.

The constitutional requirements for an affidavit sufficient

to establish probable cause for issuance of a search warrant

were enunciated in Aguilar v. Texas , 378 U.S. 108. There the

court stated:

Although an affidavit may be based on hearsay
information and need not reflect the direct personal
observation of the affiant, Jones v. United States ,

362 U.S. 257, the magistrate must be informed of some

of the underlying circumstances fr<-^m v;hich the informant
concluded that the narcotics were v/here he claimed
they v;ere, and some of the underlying circumstances
from which the officer concluded that the informant,
whose identity need not be disclosed, see Rugendorf
V. United States , 376 U.S. 528, was "credible" or
his information "reliable." 378 U.S. at 114.

At trial, defendants did not challenge the first of the Aguilar

requirements, namely, that the affidavit set forth circumstances

from v>;hich the informant concluded that the narcotics were v;here

he claimed they were. The absence of such an attack on the

affidavit is not surprising. For the affidavit states the required

facts: that the informant was a user of marijuana, that he

purchased marijuana from defendant at a certain address, that

he got "high" from smoking what he purcliased, and that as he

was leaving that address he observed additional marijuana under

the direct control of the defendant. From such personal observa-

tion by the informant, the issuing magistrate could properly

conclude that there v/as probable cause to believe that narcotics

v;ere and are continuing to be held v/here the informant claimed

they were. People v. McNeil , 52 111. 2d 409, 288 N.E.2d 464;

People V. Ranson, 4 Ill.App.3d 953, 282 N.E.2d 462.

The second Aguilar requirement, namely, that the affidavit

sot forth the circumstances from which the affiant concluded that

the informant v;as credible and reliable, was challenged by

-3-
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defendants. Specifically, defendantn argued thaU an informant's

reliability can only be sufficiently established if his prior

information has rosuited m convxc ui.o.... < ^- ^

The State contends that the informant's reliability was adequately

established since Officer Burt stated in his affidavit that over

the past 10 nionths the informant had qivon him information that

resulted in four arrests for narcotic violations and in all of

which narcotic contraband was recovered.

It is clear that an affidavit based on the personal observa-

tions of one other than the affiant is sufficient to show

probable cause for issuance of a search warrant so long as a

substantial basis for crediting the hearsay is presented. (People

V. v;illiams, 27 111. 2d 542, 190 N.E.2d 303; Peonl^^v^Jlrancisco

,

44 111. 2d 373, 255 N.E.2d 413.) In such cases, independent cor-

..^s,„...^. ^f +->.o informant's information contained in the

affidavit is not essential to establish probable cause for

issuance of the search warrant. ( Peoi^^:,_Z^ltui£
'

^ Ill.App.

3d 131, 289 N.E.2d 277.) Rather, the only reauirement is that

the issuing ^.agistrate be able to ma>ce an informed and deliberate

determination from the underlying circumstances set forth in the

affidavit that the informant is, in fact, reliable and accurate.

Such a determination must be made in a commonsense, realistic

fashion. (Peopl^^L:_Dill£^, 44 111. 2d 482, 256 N.E.2d 451.) To

now hold that an informant may be termed -reliable" only when

there has been a showing of convictions resulting from prior

information or tips would be both unrealistic and unnecessarily

louring the hearing on the motion to quash, defendants relied

.. _., „, r--,^ -.TO M TT 9H q7. Defendants
on People v. McClelian , J^i xxx.-^u ^'-, —
arq^^^T^iil^^^^cI^ established a standard of reliability

based on previously obtained convictions, and that mere arrests
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are insufCiciont to adequately cstablj.ijh reliability. In McClclla_ii,

police officers arrested McClollan and rccovert^d narcotics on an

informant's tip that McClcllan v/a.s "dirty." However, the record

showed that the informer v;as not a paid or special informer and

that the officers did not know him other than as an addict in

the area. Although one officer testified that the informer had

furnished information on three previous occasions which resulted

in arrests, the court stated that this testimony only shov;ed that

the officer acted on the informant's previous tips and does not

show that the previous tips proved to be accurate. The court

refused to allow an informant's reliability to be left to inferences

as to whether his previous tips were accurate, and reversed the

conviction. Hov/ever, the court expressly did not reach the

question now before this court, stating:

It is not necessary for us to decide whet'nor the
People must show that the previous tins from an informer
resulted in convictions, as the defendant contends; but
it is sufficient, at this time, to hold that the
fact tliat the police acted vipon previous information
of an informer does not nrove that the prior infor-
mation vvas accurate and the informer reliable. 34 111.
2d at 574.

The instant facts are far different than those in McClellan and

provide exactly what McClellan demands: accurate prior informa-

tion.

Officer Burt's affidavit not only stated that he acted upon

the informant's previous tips, but that on each occasion, they

proved accurate. In each of the four previous tips mentioned,

narcotics were recovered. This allegation of accuracy is all

that McClellan and Aguilar require. As the court in People v.

Lawrence , 133 Ill.App.2d 542, 544, 273 N.E.2d 637, stated:

CoiiviuLions , 'vvhilc ccrroborati'^'''^ of an informer's
reliability, are not essential in establishing his
reliability. Arrests, standing alone, do not
establish reliability, but information that has
been proved accurate does. Arrestees may not be
prosecuted; if prosecuted they may not be indicted;
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if indicted they may not Ijc tried; il tried they
may not bo convicted. If a case is tried, the
informer may never testify; liis credibility may
never be pa;-.3cd ;:"or. in cci:rt. The true test of
his reliability is the accuracy of his information.

The court in Lav;rcnco , presented v;ith the same argument as

defendant advanced here, concluded that probable cause had

existed for defendant's arrest and search, despite the absence

of previously obtained convictions resulting from the informer's

prior tips. The same result has also been reached in People v .

Packer , Ill.App.3d , ^N.E.2d (First District, No.

60355, December 19, 1974).

In the instant case, the affidavit established that the

informant's information had proven reliable and, most importantly,

accurate on four previous occasions. From the circumstances

set forth in Officer Burt's affidavit, the issuing magistrate

could have properly concluded that the reliability of the

informant v/as adequately established to justify issuance of the

search v;arrant.

Both Aguilar requirements thus having been met, probable

cause existed which would justify a man of reasonable caution to

believe that a crime has been or is being committed and that

the evidence thereof is on the person or premises to be searched.

(People V. Johnson , 5 Ill.App.3d 948, 284 M.E.2d 692.) Thus,

it was error to quash the search v;arrant. Accordingly, the

order of the circuit court of Cook County is reversed and the

cause remanded for further proceedings

.

ORDER REVERSED AND CAUSE REMANDED.

DOWNING, F.J., and HAYES, J. concur".

PUBLISH ABSTRACT ONLY.
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Defendant, Jessie Pugh, was charged by complaint v/ith thirteen

separate offenses grovri-ng out of the execution of a search vrarrant

on September 27, 1973? including tv/o charges of possession of a con-

trolled substance (ill. Rev. Stat.l97l5 ch. 56-I/2, par. lU02), one

charge of possession of marijuana (ill. Rev. Stat. 1971? ch. ^G-l/2,

par. 70h) , unlawful use of weapons (ill. Rev. Stat. 1971> ch. 383

par. 2i|--l(a) (U) ), failure to possess an Illinois Firearm 0\-;ner's

Identification Card (ill. Rev. Stat. 1971, ch. 38, par. c3-2), and

eight charges of violating either section 1-7 or 1-8 of the Mimicipal

Code of the City of Cliicugo by failing to register and carry a regis-

tration certificate for certain v;eapons. Prior to trial, defendant
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made a motion to quai'.h tho scarcli v;o.rrfint and to nui)pro:;L-. the

evidence obtained cm a rec;ult of the; wo.rrant. Fol]ov;i!if', a heai-in^^,,

the trial court entered an order c^'^'itin^ tlie motion on the cround

that tlie informa,nt's reliability v/as not r.hovm by sufficient fact:^

to support a finding of probable cause. Each of the charges was

stricken with leave to reinstate. Tlic State appeals from the order

quashing the warrant and suppressing the evidence, pui'suant to

Supreme Court Rule 60^1 (a) (l). (ill. Rev. Stat. 1973, ch. IIOA,

par. 6oU(a)(l).) Tlie only issue on appeal is whether the complaint

for search warrant established the reliability of the informer v.-ho

provided the information contained in the complaint.

27, 1973, at 10:30 P.M., for the defendant and Clydes Grocery Store,

2106 East 79th Street, in Chicago, and was based on a verified com-

plaint by Chicago Police Officer Lovejoy Foster v/hich stated in per-

tinent part:

"Complainant says that he has probable cause to
believe, based upon the following facts, that the

above listed things to be seized are now located
upon the [person and] premises set forth a.bove:

I, investigator Lovejoy Foster and my partner in-

vestigator Richard Peck, both Police Officers of
the City of Cliicago, had a conversation with a

reliable informant on the 27th of Sept 1973, about
U:30 PM. V/e have knovm this informant for the past
two years. This informant has given me investigator
Lovejoy Foster and my partner investigator Richai'd

Peck inform.ation on four occasions during those tv;o

years all pertaining to narcotics Jaw vi.olations.

On each of those occasions nxy partner and I made at
least one arrest and recovered dangerous clrugs, nar-
cotics or narcotics paraphernalia.

"Dui-ing oiu' conversation on 27th Sept. 1973 about
U:30 PM with this informant lie stated that on Tliursday

the L7th of Sept. 1973 about 1:30 PM ho vms in Clydes
Grocery Store at 2106 K. 79bh Street and there in this
store at this time he turned fbour.htl $75-00 worth of
Cocaine from the aforementioned and described Jesse
I\ich„ Informant stated that Jesse Pu^^h is the operator
of Clydes Grocery Store. This informant further stated
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that he iii;oil ixnno of tlic Cocaine orui it v;o.r; irrl'^cr)

cocaine becauj;e lie ha:; ur.i;J cocaiiio in the j>aGt and
knows the effect.'; of coc'ainc. Informant Gtatcd that
Jesse I\ich told him that he had more cocaine and some
heroin and he could £';et a break on price if he boujjht

lai'cer amounts. Infoi^mant said that he has boU'^ht

cocaine and heroin from Jesse ruf;,h in Clydes Grocery
Store in the past. Infoi'mant stated that when he loft
Clydes Grocery Store, Jesse Pugh had more cocaine and
some heroin

„

"The affiant checked v.dth the Record and Inquiry Sec-
tion of the Chicago Police Department. Records revealed
Jesse Pugh, IR //U289U, fitting the aforementioned de-
scription„ Informant viewed the photo and stated that
the Jesse Pugh whom he bought the cocaine from and the
person in the photo were the same person. Police rec-
ords show nuijierous arrest for narcotics \'iolation3.

The affiant made a surveillance of Clydes Grocery Store,
2106 E. 79th Street. Observed a I968 Oldsmobile parked
on the street in front of 2106 E, 79th Street, 1973
Illinois plates DX-ij821, checked to Jessie J. Pugh,

served knovm narcotics users enter and exit from the
store, they were not carrying any visible packages."

Tlie constitutional requirement for obtaining a search warrant

has been set forth by the United States Suprem.e Coiu-t in Agudlar v.

Texas (196!+), 378 U.S. IO8. See also Spinelli v. United States

(1969), 393 U.S. UlO; United States v. Harris (1971 ), ^03 U.S. 573;

and Vmitely v. VJarden (1971), HOI U.S. 56O. Tlie Aguilar affidavit

which the Supreme Coiort found was defectiA'C stated only the follovring:

"Affiants have received reliable information from a
credible person and do believe that heroin, marijuana,
barbiturates and other narcotics and narcotic parapher-
nalia are being kept at the above described premises for
the purpose of sale and use contrary to the provisions
of the law." (378 U.S. lOS, IO9.)

Although the Supreme Court said a search v?arrant could properly be

based on facts provided by an informer, it also held that the judicial

officer issuing the warrant m.ust be informed "of soine of the underly-

ing circumstances from which the informant concluded that the narcot-

ics were where he claimed they were, and some of the underlying cir-

cumstances from v/hich the officer concluded" tluit tlie informant was

credible or his information reliable. (378 U.S. 13.h.)
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Often, an hci-L', tho complaint for ^'Virch vrirrcint nr.-.cftc the

pant reliability of thi: informer as a rco.r.on for err Jil.in;^ liL^

present information. Defendant contcncla that the informei-'c jiast

reliability v/as not esta-blished bccaiuie th" affidavit did not in-

dicate that any of the past information had rcr;ultr-d in "indict-

ments," relying on People v. Lava-ence (I97I), I33 Ill.App.2d 5^2,

273 N.E. 2d 637. Hov/ever, there wc said:

"Convictions, vhile corroborative of an infoi-mer's
reliability, are not essential in establishing his
reliability. Ari-ests, standing alone, do not es-
tablish reliability, but information that has been
proved accurate does. Ai'resteec may not be prose-
cuted; if prosecuted they may not be indicted; if
indicted they may not be tried; if tried they may
not be convicted. If a case is tried, the informer
may never tesLif^'; liis credibiliLy may never be
passed upon in court. The true test of his relia-
bility is the acciuracy of his information."

This test is met by the coniplaint for search '--arrant in the

case before us which states that on four previous occasions the in-

formation provided by the informer had proved to be accurate because

on each of the four previous occasions dangerous drugs, narcotics or

narcotics paraphernalia were recovered and at least one arrest was

mdde. The "accuracy" of the information is the test of reliability,

not what happened subsequently in the legal process which, as we

pointed out in Lawrence, may be affected by factors other than

whether the information provided was acciii^ate.

In addition, the complaint here sets forth the underlying cir-

cumstances contemplated by the United States Supreme Court in A^uular.

Tliose circumstances did establish the credibility of the informant on

that particular occasion. Tlie complaint details the precise moment

vhen tlie informant supplied the infoT-mation, precisely when and where

he made the purchase, the nature of the infoi'Wation ho supplied to the

police, and how the informer kncv^ that the material he had purchased

-h-
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war; contraband. Tlic coinjilaint tlicroforo provided tli" i-.i^ccificlty

and factual detail thai, \rvrc a].l",o;jctlu-'r mi;;r;inc from tho affidavit

in Arniilar . Givmi these imdcr.lyiiif^ circuiiir.tanccs a:; r.et forth by

tlie police officer, the judicial officer i.sGuing the v/arrant v/as

able to determine the factual banis upon which the affiant and the

informer were proceeding „ Since the recital of the informant was

specific and detailed, and believable, the magistrate was able to

determine that the information upon vrhich tlie police sou^^.ht a v/ar-

rant was reasonably trustvrorthy.

Moreover, the police did not simply tal-:e the v.'ord of the

informer. I'hey tried independently to determine v.'hether the in-

jLorriiauion proviaea was uiusowortriy, ana aiscovere^c L/iao oiie suspscc,

whom the inform.er identified from a police plioto, had a crir.unal

record showing numerous arrests for narcotic violations. Tir^ United

States Supreme Court has held that a policeman'^ }mD-.v-lcaf;e of a sus-

pect's reputation is information on v.'hich he may properly rely.

United States v. Haj-ris (l97l), ^03 U.S. 5735 533. In addition.

Officer Foster made a surveillance of the grocery store in question

and observed kno^soi narcotics users enter and exit the store, not

carridng any "visible packages [such as one might expect of m.ost cus-

tomers leaving a gi'ocery store], and made a check of the ovmership

of a 1968 Oldsmobile parked in front of the store v.'hich "checked"

to the defendant.

Ve therefore conclude that the past reliability of .the Informer

was established by the information contained in the complaint for

search v/arrant. The complaint also contained sulTicicnt facts, j)ca--

ticularc and details and underlying circumst:uices from which the is-

suing judicial officer could determine tliat the infoi'mation provided

was reasonably trust'.TOrthy. In addition, the police officers inde-

pendently corroborated tlio information luipplieil by tho inforitiant.
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Till,' alTidavit I'or c'.carch warrant tliv'Tcion' did contain r.ul'l'.lclctit

fact;j and circiun.'^t'-incc:; to onablo tin; ii;r;uiii,"; JndlfjiuL offl(.-<r prop-

ei'ly to anr.cr.r. wlietlun- tho information containod in it was reasonably

trurjtvrartliy,

Considerinc all the circumctanccG, the affido.vit v/as sufficient

to establish probable cause a.nd to establish tlie i-eliability of the

inforination provided by the informer, llie judgment of the circuit

court is therefore reversed and the cause remanded for fuxther pro-

ceedings.

Reversed and remanded.
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PER CURIAM

Renard Jackson, defendant, was charged by three separate

indictments with tv;o counts of armed robbery and one count of

jumping bail. (111. Rev. Stat. 1971, ch. 38, pars. 18-2, 32-10.)

On August 17, 1973, defendant entered a negotiated plea of guilty

and v/as sentenced to a term of four to five years on each armed

robbery charge and a term of one to three years on the bail

jumping chargti, all sentences to run concurrently. Defendant

appeals, arguing that the trial court in accepting his plea of

guilty failed properly to admonish him of tlie nature of the

charges and the co.isequences of his plea as required by Supreme

Court Rule 402 (111. Rev. Stat. 1971, ch. IIOA, par. 402), and

that the trial court erred in sentencing him under the Unified

Code of Corrections as to the armed robbery charges since the

law in effect at the time of the commission of the crime pro-

vided for a lower possible minimum sentence.

On August 17, 1973, when defendant's case was called,

defense counsel, in defendant's presence, requested a pre-trial

conference with the assistant state's attorney. When defendant's

case was recalled, after the conference, the assistant state's

attorney infomied the trial judge that as a result of the con-

ference the State had agreed to recommend a sentence of four

to five years on each charge, all sentences to run concurrently,

if the defendant were to enter a plea of guilty. The assistant

state's attorney also informed the trial judge that as a result

of the pre-trial conference the defendant had elected to be
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sontenccu under tl.o UniU.a Cod. of Corrections. Dofonso

counsel, in d.fcnd.n... prc.nc.. stated M. a<,roo™o„t with

,,v„ Thn trial imkjo informed defendant

that if he uere to enter a ,.lea of .uilLy. the court would

coneur with the Staters reeo endation. The trial jud.je ad-

vised defendant that ho was charged in three separate indiot-

„ents with two charges of armed robbery and one charge of

bail lumping. Defendant stated that he wished to enter a plea

of guilty to all three indictments.

The facts which provided the basis for each of the

indictments were then stipulated to by the parties. The strpu-

lation covered approximately seven pages in the transcrrpt of

the proceedings. Defendant stated that no threats, eoercron

or promises had been used to induce him to enter a plea of

guilty and that he was doing so voluntarily. The trial judge

informed defendant that he had a right to persist in hrs plea

of not guilty and that by entering a plea of guilty he would

waive his right te a trral by Jury, his right to remain srlent,

his right to cross-examine the witnesses against him, and hrs

right to offer evidence in his own behalf. The trial Judge

informed defendant that he was presumed innocent of the charges

and that at a trial the State would have the obligation of

proving him guilty of each charge beyond a reasonable doubt,

defendant was advised of the possible statutory penalties for

each of the crimes charged as stated in the Unified Code of

corrections under which defendant had elected to be sentenced,

defendant stated that he understood the possible penaltres.

defendant persisted in his plea of guilty which was then

^p4-<:»^ b^' t-he trial court.°"^'

"'Defendant ^s first contention on appeal is that the trial

judge, in accepting his plea of guilty, failed to admonish hrm

as to the nature of the charges pursuant to Supreme Court Rule

,02 Defendant maKes no argument concerning the factual basrs,

rather ho suggests the court should have advised the defendant .
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of the clc;ncr.t3 of the charyc h.c faced "and thus allov/ed to

compare the acjrccd facts to the statutory standard." The rule

charge does not rocjuirc the trial judge to recite all the facts

whicli constitute the offense. The admonition of the crime l)y

name has been held sufficient to apprise the defendant of the

nature of the crime charged. ( People v. Carrion , 21 111. App,

3d 195, 315 N.E.2d 251; People v. Tennyson , 9 111. App. 3d 329,

292 N.E.2d 223.) The rule requires that there need be only

substantial, not literal compliance with its provisions. People

V. Krantz , 58 111. 2d 137, 317 N.E.2d 559.

In the case at bar, the trial judge, in accepting the

negotiated plea of guilty specifically informed defendant that

he was charged in three separate indictments with two charges

of armed robbery and one charge of bail jumping. A lengthy

stipulation of facts as to the three indictments, covering

approximately seven pages in the transcript of proceedings,

was read in open court in the presence of the defendant. This

coupled v\?ith a statement as to identifying the crime by name

for each indictment clearly informed the defendant of the nature

of each charge. There is absolutely nothing in the record to

suggest the defendant was not advised or did not understand each

of the charges. Defendant was also advised as to the possible

statutory penalties for the crimes of armed robbery and bail

jumping. These admonishments were sufficient to apprise the

defendant as to the nature of the charges against him.

Defendant's second contention on appeal is that the

trial judge, in accepting his plea of guilty, failed to admonish

)^
-; n as tn thp ronsequpnces of his plea of guilty pursuant to

; -preme Court Rule 4 02. Here, defendant argues that the trial

judge failed to advise him of the mandatory parole terms under

the Unified Code of Corrections. The supreme court, in Krantz ,

specifically rejected this contention, holding theit a defendant

need not be informed of the mandatory parole provisions of the

-3-





59633

Unified Code of Cojroctions. The coiirl: .said:

"And must he be informed of the provision for
mandatory iKirolc in ca.so of an indotonninaLo
sentence for a felony (par. 1005-fi (e) ) ? As v/e

have just noted, v/e do not consider that r;ub-

stantial coiupliiince with Rule 402(a)(2) requires
such admonitions." 58 111. 2d .195.

Defendant in his reply brief for the first time argues

that this court should hold the mandatory parole term under the

Unified Code of Corrections unconstitutional. This argument

v/as not presented in the trial court or in defendant's initial

brief. Under these circumstances we hold that this argument

is not properly before this court.

Defendant's final contention on appeal is that the trial

court erred in sentencing him under the Unified Code of Correc-

tions on the two charges of armed robbery since the law in effect

at the time of the comjuission of the crime provided for a lesser

penalty. Defendant argues that since the lav; in effect at the

time of the commission of the crime provided for a minimum

possible sentence of two years and that under the Unified Code

of Corrections the minimum possible sentence was four years, he

should have been sentenced under the law in effect at the time

of the commissioii of the crime. Here, defendant entered a

negotiated plea of guilty only after a pre-trial conference with

the assistant state's attorney. Prior to accepting defendant's

plea of guilty, the defendant was specifically advised by the

trial judge that he would follow the recommendation of the

assistant state's attorney. The defendant before entering his

plea of guilty, therefore, knew the exact sentence that he v;ould

receive. The assistant state's attorney in advising the trial

judge of the results of the pre-trial conference specifically

stated that the defendant was electing to be sentenced under

the Unified Code of Corrections. Defense counsel, in defendant's

presence, agreed v;ith this statement. The trial judge, in ad-

monishing the defendant as to the possil^le statutory penalties

for each of the crimes charged, advised the defendant of the

-4-
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penalties under tlu; Unified Code of CorrccfionG , stat.in<;i Lhat:

dofondant was oloctirui to Ije sentonc:od under I Ik? Cod';. De-

fendant agreed v;ith the trial court's statement. Tli-i sentence

of four to five years iraposed upon the defendant on tlie charges

of armed robbery was a permissible sentence both under the la\/

in effect at the time of the commission of the crime and under

the Unified Code of Corrections. Defendant's plea negotiations

were entered into in an attempt to avoid a higher penalty. De-

fendant received the sentence agret^d to at the pre-trial con-

ference. Under these facts, v;e conclude that the admonitions

given defendant were sufficient to constitute substantial com-

pliance with Supreme Court Rule 4 02, and that defendant in

entering his negotiated plea of guilty voluntarily chose to be

sentenced under the Unified Code of Corrections. See People v.

Davxs vise Dist. 137'i) , 24 111. 7ipp. 3d 758, 321 N.E.2u 352.

Accordingly, v/e hold that defendant's negotiated plea

of guilty v/as voluntarily and understandingly entered and

that the judgments of the trial court should be affirmed.

Judgments affii'm.ed.

(Publish abstract only.)
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Ilr, JUSTICE BUI^^IArj delivered tlie opinion of the court.

The defendant, Vi'ayne Covrlcv , v;as found ouilt^' after a beMic'n

trial on the charqe of armed robbery and sentenced to r.crvo a tern

of four (4) to six (G) vears in tlie penitentiarv .

An appeal v/as taken bv defendant and tiio Public Defender

was annointod to represent hin. On llover^J^er 22 1974 tlie Public

Defender filed a notion in tliis Court, after servinci the defendant

with a copy, for leave to withdrav; as his counsel on the nround that

tlie anpeal is without merit.

In support tiiereof , and pursuant to the case of Anders v.

Califcrnia

,

386 U.S. 738, he attached a brief in which ha stated

that the only basis for an appeal v/ould be that the identification

made by tlie single \7itness was incredible and uncertain and that

he did not knowingly and understandingly waive his right to jurv

trial.

Briefly the record reveals that tlie complainant v/ho v;as about

to board an El train v/as accosted by a man v;ho robbed him at knife

point of the sum of $152.00 and of a watch and rinq .

He follov/ed tiie man and wjien he sav; a squad car he aave the police

the description of his assailant and cruised the neighborhood v;ith

them in a squad car. Ho informed the police that the person v;ho

robbed liim v/as sitting on tlie backseat of a bus. Thc^' boarded the
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buG ju:;t a short time after tlu; robbery oceurrod .uul jio iden-

tified tlio defendant ar, tlu} ix^rr.on v/Iio robbcKi liii:'.. 'i'lie r.ur.) of

Clij.'l.no was found unc'er the seat and tliu \/atch and rinn \/e]'c

also recovered.

The Public Defender points out that tlie rc^cord sho-.;s that

tlic conplainant nade a positive identification o^ the defendant

soon after the robbery. Positive identification 'nv one v.'itness

who has ample opportunity for observation na'" be sufficient to

support a conviction. People v._nack__, 25 111. 2d 41G. I'e cannot

say that the complainant's opT:)ortunit" to observe was insufficient

or incredible .

As the Public I/efondor suqqests tlie Court exnlained to tiio

defendant that he iiad a rioht to a jurv trial vhicii v;as follo"'ad

by an execution by defendant of a jvir" '•/a.ivcr forn. Vho record

clearly establisiies that the defendant /ino'./inal^/ , voluntarilv aiid

understandinqly , v/aived a trial by jury.

The defendant v;as notified by this Court of the Fuijlic De-

fender's notion for leave to v/ithdrav; as his counsel and a conv

of the notion and brief were attached. The defendant v;as informed

that he had until Pcbruarv 3, 1975 to file any points he niaht have

in support of his appeal. We inforned hin that after such date v/e

V70uld make a full examination of all of the proceedincs and decide

whether the appeal is wholly frivolous and if v,'e so find v/e may

grant tlie Public Defender's reauest for v/ithdrav;al and affirm th.o

judgment without further appointment of counsel.

We have made a complete examination of tlie record and v/e

aqree \7ith the Public Defender tliat there is no merit to tliis ap-

peal. The Public Defender's rcoucst for leave to v/ithdraw as coTinr.e;

for defendant is tl;eroforo granted, and thic judgment is affirmed

and the appeal is dismissed.

Judqment Affirmed.

Adesko and Johnson, JJ . , concur.

(Abstract only)
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PiJoi'Li: ()r 'j'lij; stati: (W iLMriois
,

I'iaJ nti f: f-/vrn'ciieo ,

V .

CLARUnCi; SCCVi'T,

Uafcndaiit-Anoolicint

.

ATI-

/MM'iiAi, rro," 'j'iii:

ClK'CllI'i' CfM'!'.'!' (!'

lio'j. Ti;'.;.Tri coiMiij,

jiiDci; i'i'i;5;ii)i.;c;.

Mr. JUSTICL; bureau delivered the opinion of the court.

The defendant \;a3 charqod \/ith the offense of crarpLiina ' in

that he knowinqly possessed an instrument, a book, or apparatus,

for the purpose of recordina and reqistorincT bets and v/aners , '' in

violation of section 28-1 (a) (5) of the Illinois Criminal Code

{111 .P.ev.Stat .19 73 , ch . 38, par . 28-1 (a) (5) ] . I'ollov;ina a bench

trial, he v/as found quiltv and fined S90.00.

The sole issue on appeal is i/hethor the evidence shoe's triat

tlie defendant v/as pronerly adrrionished of his riqhts pursuant to

Miranda v . Arizona, 3 84 U . S . 4 3 6

.

At trial. Officer VJilliam Trigg testified that he v/ent to

the third floor of 252 V7est 37th Street in Chicaao to execute a

search v;arrant, v;hich he displayed upon entering. He found horse

betting paraphernalia shov/ing signs of bets beina taken and race

result sheets on a table in tlie room v/hich he confiscated and had

in court. The defense stipulated to the chain of evidence. The

officer then testified that tlie defendant and two other people v/ere

in the room. He placed the defendant under arrest, and inforned

him of his constitutional rights, reciting them from a card which ho

had on his person at the time. He did not fiave the card v;ith him

in court. He v/as asKed if iie had any indepcncicnt recollection of

the riqhts he recited at the time and he said:

"Yes, I advised him that ho could — lie

didn't have to admit anything, and tliat lie

could get himself a lav/ycr if ho so desired,
if ho v/asn't able to qct one v;o v/ould trv to
supply hiri v/ith one and ho v/as froo to make
a call at any time after lie not to the station."

-1-
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Itc a;;j;o(l tho defendant if !io uncle it. tfuicl Lliof.e rifilitr; and Lho (''o-

fondant replied that lie did. in reijponr.e Le tdie rioliee nfficer'r;

incrairy, the defcMidant told hin tliat "thir. fv/or. ] net !i.ir". tliinfi,"

"[tjliat lie v/as operatinci it for seiieone else ***." \\r^ anker' the

defendant wliere the nionev v;hich tlio receii>t5; f!vi(''encc'<'! './ar, ir)-

cated, and the defendant .said that, oxcet^t for -ll.OO '/hieli l)c;--

ioncfed to hira, tlie nonev in hir, pocJ^et, totalin(( Cl'^.OOr ''i^eioncied

to tiiis.''

Tlic defendant testified in his ov/n defcn5;e. He observed

tlie officer search th.e nreniscs and take tliinns o^r the table. lie

denied tellinq tlie officer tliat lie v;as oneratina tlio nlace for sor^e-

one else or tliat iie took any bets or ansv.-ered tlie telenhone. On

cross-exanination lie said that tho r;79.00 v/as aiven to hii^ b^' one

] I (~\ y n r^a ^ r^r^j- -h /n-r-Nr^n-y-r^r^-l-lTr *->r^ >-/-."' n+--i/-»v> +-o +-)''-» ^^-^-^^^>->^7-^*-,^-^ -i-»-\/'T l-«r-» T.--^r-

supposed to aivc it to a fellov; v;ho v;ouxd cone to nick it un.

The defendant solely contends tliat his statenonts should not

have been admitted because there v;as never a depons tration b" the

prosecution that the defendant v/as warned th.at anvthina he said

could and v/ould be used against him at trial as roouired by "iranda ,

and therefore his statements v/ere inadmissible as evidenced aaainst

hin. It is arqued that since these statements v;ere the only rele-

vant evidence of the defendant's knov/ing possession of any ganblinq

equipment the conviction should be reversed.

The record shov;s that the officer read from a card v;hen he

advised tlie defendant of his constitutional rights . This is the

usual procedure used by police officers in conformincr to the re-

cfuircments of fliranda . The officer did not liave the card with Jiim

at trial and no demand was made by the defense that it sliould be

produced. When asked if he had anv independent recollection o^

the rights recited from the card he testified as to them, but ap-

parentlv inadvertently omitted mention of tlie v/arninq tliat anythinq

the defendant said could and v;ould l)e used against liim in court..

-2-
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lie tlicn testified to the defendant's stnteinont without f)b)ection

bv defense counsel at that noint . V.'hc^i ;\^.\-Qri r^p crc:r.r.-^.y.r,:"ir.r.t\c.ii

if those v;orc tlie oulv ;-i<il>ts thnt he onuroratcHl to tlio df>fen<lant,

he responded only that tlK}>' v;ere "basicall^'" tiie riolits lie )-ecitod,

'that [he] could recall."

In ma};ing a factual determination that tlie defendant v;as

properly admonished in compliance with Miranda the trial court

need not be convinced beyond a reasonable doubt c-md its findinas

will not be disturbed unless it can be said that they are aoainst

the manifest weiqht of the evidence. ( Peonle v. hurbanl:

,

5 3 111. 2d

2G1, 291 N.E.2d IGl.) In liqht of these standards, althoucrh the

State could v;ell have presented its case more effectivelv, a

coinplete reading of tlie record indicates to us tliat a reversal is

not necessary. (See People v. Scott, 52 111. 2d 4752, 203 ri.J:;.2d

478; cf. People v. Gonzales, 22 Ill.App.3d 83, 3ir. M.i;.2d 800;

see also h'orner v. State, 255 7irk.42G, 501 S.i:.2d 217 r Lev; is v.

State, Fla.."vpp., 29G So. 2d 575; State v . Tavlor, GO v:is,2d 50G,

210 :i.W.2d 873.)

There is no further claim that the statements of the de-

fendant were in any v/ay involuntary. Ue therefore affirm tiie

judgment of the circuit court.

AFFIRMED.

Dieringer, P.J., and
Adesko, J., concur.

(Abstract only)
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PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee,

V.

JEFF D. TRULL, JR.

,

Defendant-Appellant.

APPEAL FROM CIRCUIT
COURT OF COOK COUrJ'i'Y.

HONORABLE
FRED J. SURIA, JR. ,

PRESIDING.

PER CURIAM: FIRST DISTRICT, FIFTH DIVISION.

BEFORE DRUCKER, LORENZ AND SULLIVAN, JJ.

Defendant was charged in' two alternate counts of an indictment

with the murder of his brother, Jessie Trull, a violation of Sec-

tion 9-1 of the Criminal Code. (111. Rev. Stat. 1969, ch. 38, par.

9-1.) After a bench trial defendant was found guilty of murder and

sentenced to a term of 16 years to 32 years. Defendant contends on

appeal that his guilt was not proven beyond a reasonable doubt;

that if he was proven guilty of an offense, the finding should have

been guilty of involuntary manslaughter; that the trial court

improperly limited defendant's impeachment of one of the State's

witnesses; and that another of the State's witnesses was improperly

declared a court's witness.

State's witness Bobbie Jean Trull was with her cousins,

defendant and Jessie Trull, on June 12, 1971, at the apartment of

her aunt and uncle, located at 1811 West Washburn, Chicago. When

she arrived at the apartment some time that day, she entered the

washroom; Jessie also entered the washroom and then walked out;

she could not recall hearing anything transpire in the apartment

while she was in the washroom.

Throughout the initial portion of Hiss Trull's examination

by the State she exhibited hostility toward the prosecutor,

refused to answer nxim.erous questions propounded by him, gave

conflicting answer concerning defendant, Jessie and the other

persons present in the apartment, commented that she was upset
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and refused to read from the minutes of her testimony before the

grand jury because she did not v/ish to testify acjainst defendant.

Questioning of Miss Trull by the court demonstrated a continued

hostility and, after a request by the State, she was declared a

court's witness over a defense objection.

Examination of Miss Trull by the State continued, and it was

disclosed that after she left the washroom Jessie and defendant

were engaged in conversation. She observed defendant strike

Jessie. She observed a gun in defendant's hand. Defendant left

the apartment before Jessie.

It was further disclosed on examination by the defense that

at the time of trial Miss Trull was residing at a mental hospital

and was under medication for drug addiction. She had voluntarily

entered the hospital three weeks before because she had taken an

overdose of narcotics. She had used narcotics on June 12, 1971,

and was addicted to heroin on that date, but she did not "fix"

when she entered the washroom in her uncle's apartment. She did

not know whether she was wanted by the police on the day of trial

on a bond forfeiture warrant, but she had violated a prior court

date.

State's witness George Anderson had known Jessie and defend-

ant "a long time." Identifying the positions of the respective

parties and the physical layout of the building from photographs

subsequently introduced into evidence, Anderson stated that he

was in his first floor apartment in a build.ing at 1747 West

Washburn at about 9:00 P.M. on June 12, 1971, when Jessie knocked

on the outside door to the building. Anderson opened the door,

and Jessie related that he had had an argument with defendant.

Defendant was standing outside the building, about eight to ton

feet away, below the front stairs and near the curb, holding a

gun in his hand. He observed no one else with a gun outside the
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building. Anderson tried to quiet Jessie, but the latter, using

an obscenity, told him to close the door. The door was closed,

and after Anderson locked it he heard a gunshot and was struck

in the face by splinters from a bullet hole in the door. The

shot went off as soon as the door was closed. Anderson dropped

to the floor, and he knew that Jessie also dropped to the floor.

Anderson then entered his apartment and telephoned the police.

Jessie, who was bleeding from the left side, appeared at his

doorway, made a sound and fell to the floor. Jessie's father

was then called.

Anderson proceeded to the front door of the building and

advised defendant, who was still standing outside holding the

gun, that he had "shot his brother" or that his brother "had

been shot." The defendant replied, "I better make sure," "or

something like that" and entered the apartment followed by a

person named Johnny Bell who later left the scene. Defendant

told Anderson and a person named "Red" to take Jessie to the

hospital, and as they were placing him into Anderson's automo-

bile, the police arrived, and defendant left the scene.

It was brought out on cross-examination that Anderson had

used narcotics for 19 years, and that he had used narcotics on

Jtme 12 f 1971. Anderson spoke to the police that day and gave

them the same account of the shooting as he had related on the

witness stand. He was not certain of the time, the day or the

month of the shooting, and he did not know the number of people

on the street at that time. He testified that the hallway of

the apartment building was lighted when he opened the front door

in response to Jessie's knock, but he gave no direct answer when

asked by defense counsel if h.e hiid testified at the preliminary

hearing that the hallway had been dark at that time. The witness

further did not recall testifying at the preliminary hearing that
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10 to 15 seconds had elapsed between the time the shot was fired

and the time he again saw defendant. He did not see the person

named "Red" when he first saw defendant outside the building.

He did not recall what he told the police two days after the

incident relative to his allegedly liaving dragged Jessie into

his apartment and defendant allegedly entering with the gun and

observing that he had shot his brother. He did not know whether

defendant ever stated that he shot his brother. He was on medi-

cation for his drug addiction' at the time of trial. He had not

been convicted of any criminal offense in the past.

Stipulated evidence was adduced that the investigating

police officer found a hole in the outer door of the apartm.ent

building which resulted from a bullet fired from the outside .of

the building; that he had observed the entry hole of a bullet

below the left ear of the deceased and an exit hole behind the

right ear; that he had observed a fresh laceration below the

left eye of the deceased on the cheekbone; and that the deceased

died as a result of a bullet wound to the neck. Defendant's

motion for a directed finding, on the ground that the State's

witnesses were incredible due, inter alia, to their addiction to

narcotics, was denied.

Dr. Carl Bell, a psychiatrist at the Illinois State Mental

Hospital, was called as a defense witness and testified that he

was treating State's witness Trull at the time of trial. Miss

Trull admitted herself to the hospital aftex ingesting an over-

dose of drugs, after which it was determined that she was

suffering from a "passive-aggressive" personality disorder.

Such disorder was a desire to be accepted by one's peers and an

inability :o say "no," and manifests itself in a stubborn or

non-answering manner, venting the aggressiveness. Her condition

was "extremely common." It was not an organic defect. It may
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affect her willingness to tell what she recalls, but it does not

affect her ability to recall. Miss Trull was well-oriented as

to time and place, and she understood the nature of her discussions

with the doctor. She is competent. Her hospital records were

introduced into evidence.

Opinion

Defendant initially contends that the State failed to prove

his guilt beyond a reasonable doubt on the theories that no evi-

dence was adduced that ho in fact fired the shot which killed

Jessie or that he possessed the requisite intent to commit such

an act, and that the State's main witnesses were shown to have

been unworthy of belief. We disagree on both grounds.

Defendant's argument that the State's main witnesses were

unworthy of belief is bottomed upon the fact that both witnesses

were habitual users of drugs, and that they used drugs on the day.

of the incident. The fact that a witness is addicted to narcotics

bears upon his credibility but does not render his testimony

incompetent or wholly unbelievable. If such testimony is supported

by other, independent evidence, a contention that such testimony

leaves a reasonable doubt as to guilt will be rejected. ( People

V. Gilford , 17 111. App.3d 131, 308 N.E.2d 55; People v. Collins ,

9 111. App.3d 467, 292 N.E.2d 441.) The cases cited by defendant

in support of his position are in harmony with the foregoing

proposition of law and may be distinguished on factual grounds.

See e.g. People v. Crump , 5 111. 2d 251, 125. N.E.2d 615; People v.

Hamby ,_6 111. 2d 559, 129 N.E.2d 746; People v. Dazemore , 25 111.

2d 74, 182 N.E.2d 649.

State's witnesses Trull and Anderson both related that

Jessie and defendant had been engaged in an argument prior to

the shooting. Miss Trull stating additionally that defendant had

struck Jessie. The stipulated evidence disclosed the presence
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of a fresh laceration on Jessie's face. Anderson further testi-

fied that he observed defendant outside the apartment buildincj,

eight to ten feet away, at the time Jessie entered the building.

When Anderson locked the door, defendant was the only person

outside the building in possession of a gun. As soon as the

door was shut, Anderson heard a gunshot, was struck in the face

by splinters from the bullet hole in the door and later observed

Jessie bleeding from his left side. The stipulated evidence

further disclosed a bullet hole in the door, blood at the scone,

a wound in the left side of the deceased's neck and the death of

the deceased from that wound. The testimony given by Miss Trull

and Anderson was sufficiently corroborated by other, independent

evidence in the case to permit rejection of defendant's conten-

tion that their testimony v/as wholly incredible in light of their

addiction to narcotics and their use of narcotics on the date of

the shooting.

The further matter raised by defendant in this regard, i.e.,

that Miss Trull's credibility was adversely affected by her

hospitalization for a mental condition stemming from her nar-

cotics habit, is likewise without merit. Defendant's own witness.

Dr. Bell, testified that Miss Trull's mental condition did not

affect her ability to recall events but only her willingness to

relate what she recalled, and that she was competent. It is

clear that the trial court was fully aware of Miss Trull's

unwillingness to relate the specifics of what had occurred prior

to the shooting, which attitude she openly exhibited during the

course of her examination. These were matters of credibility

for resolution by the trier of fact, and under the circumstances

we cannot say that the trial court improperly resolved those

matters. Gilforc^ .

Defendant also argues that the State's evidence failed to

prove that he fired the fatal shot or that he had entertained
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the intention to kill his brother. The evidence, albeit circum-

stantial, leads to the inescapable conclusion that defendant

fired the gun in his possession through the door while enter-

taining a mental disposition sufficient to have been found

guilty of murder.

Section 9-1 of the Criminal Code, under which defendant

was convicted, recitas in part that a person is guilty of

murder when he performs an act without lawful justification

which results in the death of' another where he either intends

to kill or to do great bodily harm to that person, or he knows

that such act will cause death to that person or to another.

(111. Rev. Stat. 1969, ch. 38, par. 9-1.) Intent, being a state

of mind, may be proven by the circumstances surrounding and by

the character of the actions of the accused. People v. Shannon ,

94 111. App.2d 110, 236 N.E.2d 369.

In the instant case the State's evidence disclosed that

Jessie and defendant had engaged in an argument on the date of

the shooting; that defendant struck Jessie; and that defendant

was in possession of a gun. The State's evidence further dis-

closed that Jessie went to the apartment of George Anderson, a

long time family friend, and defendant was observed outside the

building, a short distance from Jessie, holding a gun. It

appears that Jessie, using obscenity, told Anderson to close

the door, and that a gunshot was immediately fired through the

door. From the manner in which the evidence was presented con-

cerning what was said between Anderson and defendant after the

shooting, the court, as the trier of fact, could reasonably

have found that Anderson told defendant that ho had shot his

brother, and that defendant responded by saying that he had

better see what he had done. The trial court commented that

Jessie told Anderson to close the door "in no uncertain terms"
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which also could have led the court to roaL;onably inler thiit he

was in fear for his life. Finally, when the police arrived

after the shooting, the defendant left the scene. The evidence

adduced by the State is such as to leave an abiding conviction

that defendant shot through the door with the intention of

either killing his brother or of coinraitting great bodily harm

upon him. People v. Little , 18 111. App.3d 1081, 311 N.E.2d 173.

The case of People v. Calhoun , 4 111. App.3d 683, 281 N.E.2d

363, cited by defendant in support of his position, is inapposite;

the evidence there was compatible with defendant's espoused theory

that she accidentally shot the deceased as the latter threw an

article at her, causing her to fall backward and discharging a

gun which she had been holding. Defendant here offered no evi-

dence which in any manner negated the strong inference of guilt

resulting from the State's circumstantial evidence.

Defendant next contends that if he was proven guilty of an

offense, the finding should have been guilty of involuntary

manslaughter. He argues that no evidence was adduced showing

that he deliberately fired the weapon at the door or, if the

evidence does disclose such fact, that he knew the exact location

of the deceased behind the door when the shot was fired. The

foregoing discussion and conclusion, that the State's evidence

was sufficient to warrant a finding of guilty of murder, ade-

quately disposes of this contention. The evidence of the argument

and altercation between Jessie and defendant prior to the shooting,

defendant's carrying the gun with hira from one building to another,

Jessie's apparent anxiety when he reached the Anderson apartment,

and the immediate shooting of the weapon through the door upon

its being closed all belie defendant's argument that his act was

one of recklessness, giving rise to the offense of involuntary

manslaughter rather than of murder. (111. Rev. Stat. 1973, ch.

38, par, 9-3.) It is to be further noted that the trial court

8





59658

denied defendant's post-trial motion requesting n. chanoc? r > f

finding to that of involuntary manslaughter. The court

specifically stated in that regard that defendant's acts

"created a strong probability of the death or great bodily

harm to . . . Jessie Trull, because of the shortness of the

lapse of time between the time he entered the door and the

door v/as closed and the shot was fired."

Defendant cites the case of People v. Felton , 12 111. App.3d

201, 298 N.E.2d 372, as authority for his present request for a

reduction of the degree of the offense to involuntary manslaughter.

In Felton the reviewing court, in reducing the degree of the

offense to involuntary manslaughter, noted that the defendant had

testified that she fired a shot to frighten the victim. The court

further noted that at the time she fired the weapon the exact

position of the victim behind the closed door was unknown to her

and held that her action in firing the weapon through the door

under such conditions constituted recklessness as a "gross

deviation from the standard of care v/hich a reasonable person

would exercise. . ." and that therefore the degree of the offense

should be reduced. In the instant case, however, the fact that

defendant fired his gun immediately after the door was closed

indicates he knew the position of his victim and intended to

cause his death or to inflict great bodily harm.

Defendant's next contention that the trial court improperly

limited his attempted impeachment of State'*"s witness Anderson is

also v/ithout merit.

Defense counsel sought to impeach Anderson by reference to

a police report executed by an officer named "Sam" on the theory

that Anderson had testified at trial in certain respects con-

trary to statements allegedly taken from him by the officer at

the scene immediately after the shooting. It appears that
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Officer Scin v;aG decoaccd at the tirr.e cf trial, ar.d that he liacl

been deceaGed when the Gtate tendered to defendant its list of

witnesses on which Sam's name appeared. Defense counsel stated

to the court that he v/as unaware until the day of trial that the

officer was deceased, and it appears that the assistant State's

attorney was also unaware of his death until that time. Anderson

was asked by defense counsel, apparently reading verbatim from

the police report, whether he made certain statements attributed

to him in the report. Anderson responded, "That is wrong." The

trial court refused admission of the report into evidence on the

ground that the officer making the report was deceased and could

not be called to verify the matters contained therein.

Defendant here argues that the trial court erroneously

denied admission of the report to impeach the witness inasmuch as

it did not constitute hearsay since impeachment was involved and

inasmuch as its competency as evidence wa^ tacitly admitted by

the State's surrender of the report to the defendant pursuant to

his pre-trial discovery, thereby obviating the need for Officer

Sam's testimony to verify its contents.

Whether or not the police report was hearsay is immaterial.

The case of People v. Moses , 11 111. 2d 84, 142 N.E.2d 1, cited

by defendant is consequently inapplicable. After State's witness

Anderson was read his alleged statement from the report, which he

denied making, defendant failed to demonstrate that the statement

as read to the v;itness was either in his own words or otherwise

substantially verbatim. ( People v. Matthews , 7 111. App.3d 1059,

289 N.E.2d 98.) The sole means of demonstrating the competency

of the report under the circumstances, apart from Anderson's own

admission thereof, which he did not give, v/as through Officer

Sam who was deceased at the time of trial and unavailable for

such purpose.

10
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It cannot be seriously contended that by furniGhinq the

police report to defendant pursuant to the pre-trial discovery

procedures established under Supreme Court Rule 412, the State

vouched for its competency as evidence. (111. Rev. Stat. 1973,

ch. IIOA, par. 412.) Defendant cites no case in support of this

proposition, nor has independent research by this court dis-

closed any such authority. It would unduly extend the scope and

purpose of Supreme Court Rule 412 to hold, as defendant now

requests, that by complying with that Rule the State waives its

right to insist upon the usual requirements and procedures

involved in establishing a proper foundation for the admission

of such matters for impeachment purposes. See e.g., Matthews .

The cases of People v. Cole , 30 111. 2d 375, 196 N.E.2d 691,

and People v. Cagle , 41 111. 2d 528, 244 N.E.2d 200, cited by

defendant, are not in point. In those cases the competency of

the reports v;as never brought into question, whereas here Ander-

son's denial of the statements read from the report challenged

the competency thereof, placing the burden upon defendant to

establish the veracity of the report, which he failed to uphold.

Defendant lastly contends that the trial court committed

error in declaring Miss Trull a court's witness. He argues that

she should not have been so declared since her testimony did not

relate directly to the alleged primary issue before the court,

namely, whether he fired the gunshot which killed Jessie.

As noted above, the State's case was entirely circumstantial;

all factors leading up to and involving the shooting were conse-

quently in issue. Miss Trull's testimony concerning the alter-

cation between Jessie and defendant, and that concerning the

latter 's possession of a gun on the date of the shooting, were

directly related to those issues.

In People v. Touhy , 361 111. 332, 197 N.E. 849, the Supreme

Court held proper the trial court's decision to declare as a

11
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court's witness a char-.;cmar. who worlcccl ir. a building where a

kidnapping victim had been held for one night of the period of

abduction, on the grounds that the Steite liad demonstrated to

the court that her testimony v/as relevant to the case whereas

the State could not vouch for her credibility. Likewise in the

instant case the record is clear that Miss Trull was an important

witness to the events which preceded the shooting, bearing

directly upon the issues in the case, whereas the State was

unable to vouch for her credibility inasmuch as she was extremely

hostile during examination. The court did not abuse its dis-

cretion in allowing the State's motion that she be declared a

court's witness.

For the foregoing reasons the judgment is affirmed.

AFFIRTdED.

Abstract.
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PEOPLE OF THE STATE OF ILLINOIS,

Plaintif f-Anpellce

,

V.

CARL BEMIFIELD, othenvise known
as CHARLES JOSEPH BEMIFIELD,
(Impleaded)

,

De fendant-Appellan t

.

APPEAL FROM THE
CIRCUIT COURT OF
COOK COUNTY

HONORABLE
ROBERT E. CHERRY,
PRESIDING.

Mr. JUSTICE LORENZ delivered the opinion of the court

:

Defendant was found auiltv after a jurv trial of the crime

of armed robbery in violation of section 18-2 of the Criminal Code,

(111. Rev. Stat. 1971, ch. 33, nar. 18-2.) and sentenced to 6 to 18

years. On appeal defendant contends that the identification was doubtful

and insufficient to prove him guiltv bevond a reasonable doubt.

At trial the following pertinent evidence was adduced.

For the State:

Albert Smith, the complainant

He lived at 3652 S. Federal and on February 20, 1973, at about

2:30 p.m. was in the laundrv room of a project apartment buildina at

3544 S. State, Chicago, Illinois, where he worked as a janitor. He was

about to leave the room when two men rushed in and put a coat over his

head. He gave the men his money when thev demanded it. They then cut

his leg with a knife when he claimed he didn't have any additional monev.

They took $12, his watch and keys and then fled the room. He had seen

the men in the neighborhood, but did not know them personallv.

He was questioned by the police at about 3:00 that afternoon

at which time he told them that one man was tall and dark and thrj other

man was short. At about 5:00 p.m., while it was still liaht out, he

noticed one of his assailants standing across the street, and took his

gun to try and reclaim his money. Ho got $2 from the man, Carl VJilliams,

and then called the police who arrested Williams. At the time of the
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arrest, ho noticed tho de fondant acrosfi the stroot an^i told the police,

but they did not arro^.t him then.

He and William^-, were; taken to t'lo oolico station and he was

charged with unlawful use; of weapons for liis use of tho qun in tr^'ina

to reclaim his money. The police shov/od him a vaxiq shot book, and after

looking through several paqes he picked out a picture of the other

assailant, the defendant.

Two davs later he saw the defendant standina in front of the

building at 354 2 S. State. After drivina around the block to take a

second look, he informed the security auards who called the police.

Several investigators came out and arrested the defendant after he

identified him. He claimed that he never discussed his testimonv in the

instant case in relation to the charae for unlawful use of weapons.

On cross-examination he denied he ever told the police he

was attacked by three negroes and also testified that neither o^ his

assailants had a mustache.

Chicago Po lice Offi ce r Robert Push

On February 20, 1973, at approxima telv 5:00 P.M. he v/as called

to arrest Carl Williams \'/ho Albert Smith observed standing on the street

at 3542 S. State and identified as one of the assailants v/ho had robbed

him earlier that dav. Smith accompanied them to the police facility

where he viewed a "niug shot" book and picked out a picture of defendant

whom he identified as the other assailant.

Chicago Police Officer Richard Waszkiewicz

On February 22, 1973, he received a call from Smith informina

him that defendant was standina in front of 3542 S. State. He went

there and arrested defendant after an identification was made bv Smith.

On cross-examination he stated that defendant gave his

address as 36 51 S. Federal v/hich is one half block from where the robbery

took place. lie also testified that the picture of defendant with a

mustache accurately portrayed his appearance on the dav of the arrest.

For the defense:

-2-
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Chicago Police Officer Robert Du '^li

Havinq been recalled as a defense witness ho testified that

on the afternoon of the incident the complainant nave a verbal account

of the incident in which he claimed three persons accosted him. He also

said Smith did not request him to arrest anv other nerson durinq the

arrest of Williams later that dav.

Chicago Pol ice Officer Thomas Fortuna

On February 20, 1973, Smith told him that he was attacked bv

three men he had seen in the neighborhood and that one of the men had a

qrey coat which was thrown over his head. Smith said he couldn't see the

man clearly, but that his buddies would take care of then if thev knev;

who they were

.

OPINION

Defendant contends that the identification of him as one of

the assailants was doubtful and insufficient to prove him guilty beyond

a reasonable doubt. He bases his argument on the fact that the

opportunity for definite identification xvas extremely limited because

the victim only had a few seconds in which to view the assailants before

his head was covered and further that the victim testified that neither

of his assailants had a mustache at the time of the occurrence while

defendant claims he had a mustache at this time.

Defendant relies upon cases (People v. Cullotta , 32 111. 2d

502, 505, 207 N.E.2d 444; People v. Gold , 361 111.23, 196 N.E.729.)

wherein our Supreme Court held that a conviction cannot be deemed to be

sustained by evidence beyond a reasonable doubt if the identification

of the accused '.vas vague, doubtful or uncertain.

However, such is not the case here. Although Albert Smith

never gave a description of defendant's facial feature including his

mustache. Smith did see his assailants including the defendant face to

face in a lighted area from a few feet away. lie had seen the defendaat

previously because they had lived across the street from one another.

He identified defendant twice within two days following the robbery. On

the evening of the occurrence, he picked out defendant's photograph . from

a mug shot book. Two days later under daylight conditions he again

-3-
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identified defendant who was standing on the street in front of a

buildini^ which adjoined t'.ie h>ui. Idin'^ whore t'ho roHhorv took flaco.

The sufficiency of the identification is a question to be

determined bv the trior of fact and its findina of auiltv will not be

disturbed except where the evidence is so unsatisfactorv as to leave a

reasonable doubt as to the defendant's quilt. Peonle v. Hampton, 4 4

111. 2d 41, 45, 253 N.E.2d 385.

The testimonv of a sinale v/itness if it is positive and the

witness is credible is sufficient for a conviction. (Peonle v. Coope r,

9 Ill.Apo.3d 291, 296, 292 N.E.2d 79.) Furthermore, nrocise accuracy in

describing facial characteristics and wearinq aooarel is unnecessary

where an identification is positive. Pennle v. Sell , 18 111. Apo. 3d

130, 309 N.E.2d 344 (abst.only) ; Peoole v. Win^rev , 11 111. Ann. 3d

164, 298 N.E.2d 413.

The basic discrepancy in Smith's testinonv relates to the

defendant's mustache. Smith testified that neither of his assailants

had a mustache. However, defendant's nicture taken on his arrest two

days after the occurrence of the robbery shows him with a mustache.

In view of the other definite and positive identification

which Smith testified to, the failure bv Smith to include a mustache as

an identifying feature does not render his testimony so inaccurate and

unsatisfactory as to leave a reasonable doubt as to defendant's quilt.

(People v. Guyton , 53 111. 2d 114, 118, 290 N.E.2d 209.) It is merely

one item that the jury could consider in regard to Smith's credibility.

In the present case, a jury heard all the evidence and found

that the defendant was guiltv bevond all reasonable doubt. We find no

reason to disturb that findina.

The judgment is affirmed.

Affirmed

.

DRUCKER and SULLIVAN, JJ . , concur.

[Publish abstract only.]
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APPEAL I'uoM Tin;

CIRCUIT cotiirr

OF COOj; CfJUilTV.

nOKOKAULi;
ARTHUR L. DUMNi;,
PRKSIDIIir,

.

PKOPLK OP THE STATH OF ILLINOIS,

Piixintif f-Aopoiicc,

V.

EUGENE niCHAEL DAVISO:,', *

Defendant-Anpeiiont.

PER CURIAM (First Division, First District).

Before GOLDBERG, J., EGAN, J. and SIMON, J.

Eugene Michael Davison, defendant, v/as found cjuiity after

a bench trial of the crime of armed robbery ( 111 . Rev. Stat . 1D71,

ch. 38, par. 18-2). He was sentenced to a term of four years

to four years and one day. Defendant anneals, arguing that the

evidence v/as insufficient to establish his guilt beyond a rea-

sonable doubt.

At trial, Herbert Burrov/s testified that on July 28, 1972,

he and his v;ife resided in the rear of the tavern at 141 South

Troy, Chicago, Illinois. At approximately 11:55 a.m., he was in

the tavern when the defendant, armed with a shotgun, and two

other men, armed v;ith a pistol and a shotgun, entered the tavern

and announced a holdup. During the robbery, which took approx-

imately ten minutes, the men took $650 from Mr. Burrows and $100

from the barman. After the men left the tavern, the police were

immediately called. On August 11, 1972, Mr. Burrows viewed a

line-up of four men and identified the defendant as one of the

robbers. Mr. Barrows testified that in August, 1973, defendant

M came into his tavern and gave him $350. Thereafter, defendant

^ gave him an additional $4 00. Defendant stated that he wanted

to get clear of the crime, so ho was repaying the money taken

in the robbery.

On cross-examination, Mr. Burrows testified that he had

known the defendant's family for many years and has known the

defendant since he was a child. Mr. Burrows stated that he told
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tlio police that he had J.nown tlic defendant .since he was a ii ttie

boy and theit lie couid identify him if lie ever saw iiim aqain. r-lr.

Burrows stated that he did not know tlu3 defendant's address or

his name and, therefore, did not give tlic police this inforira-

tion. Between the robbery and defendant's arrest, Mr. Burrows

saw defendant in his car on tv/o occasions but the car drove off

before Mr. Burrows could contact the nolice.

Leola Louis testified that o'n July 28, 1972, she was in the

lounge located at 141 South Troy Street, Chicago, Illinois. At

approximately 11:55 a.m., the defendant, carrying some kind of

a rifle, and two other armed men entered the tavern and announced

a holdup. The men took approximately $58 from her. Miss Louis

testified that prior to the incident she had seen the defendant

and knew where he lived, since she had delivered mail there in

her capacity as a letter carrier for the U.S. Post Office. Miss

Louis testified that she did not tell the police the defendant's

name or address. '

Wanda Burrows testified that she and her husband, Herbert

Burrows, lived behind the tavern at 141 South Troy, Chicago, Illin-

ois. On July 28, 1972, at approximately 11:55 a.m., she was in the

rear of the tavern when she heard a loud noise in the front.

Shortly thereafter, she was pulled into the tavern by a man armed

with a shotgun. At that time she observed the defendant, also

armed with a shotgun, and two other men robbing^ the tavern. The

.robbery took approximately ton minutes. Mrs. Burrows testified

that on August 11, 1972, she observed the defeiidant driving a blue

Mustang. She took down his license number and conveyed, this in-

formation to the police. The same day she was called to the police

station, where she viewed a line-up of four men and identified the

defendant as one of the robbers.

James Branick, a Chicago police investigator, testified that

he was assigned the investigation of the armed robbery wliich

occurred on July 2R, 1972, at 141 South Troy, Chicaqo, Illinois.

- 2 -





On AucjusL ii, 1'J72, i;ur;;;iia:iL Li) infortnaLion rocoivm! froni Mrr..

Burrov/r;, iio i)iaccd the clcfenciaaL iindur airc^r.L. CoLii l\r. <.iiid 'irr..

Currows viewed a line-up of tovir men at Area 4 Kohbery Iieadquar-

tors and identified tiie defendant as one of tlio roljbern.

liuyene Davison, defendant, testified that on July 2Z , x')72,

he v/as not at any tiino in t'ae tavern at I'll South Troy Street,

Chicago, Illinois. Defendant r:tated that after he v;a.s ]:)laced

under arrest on Auyust 11, 1072, he had a convcr.Tation v/ith his

mother. Thereafter, he went to the tavern and inforraed Mr. Bur-

rows that he understood from his mother that Mr. Burrows v/as not

sure of the identification of }iim as the robber, but went along

because Burrows' wife !iad identified him. Defendant stated that

he agreed to pay Mr. Burrows all the money taken in the robbery so

that he would not be convicted of a crime he did not corrLmit.

In rebuttal, Herbert Burrows testified that subsequent to

the robbery he had a conversation with the defendant's miother.

Mr. Burrov/s denied ever telling the defendant's mother that he

was not sure about his identification.

Defendant's only contention on appeal is that the evidence

was insufficient to establish his guilt beyond a reasonable doubt.

Defendant argues that the identification testimony was insuffic-

ient and that his testimony was positive and credible. The prose-

cution has the burden of proving beyond a reasonaliie doubt the

identity of the person v/ho committed the crime. VJhere the identif-

ication of a defendant is doubtful or uncertain, the prosecution

has not met its burden and the conviction will be reversed. ( Pcoolo

v. Bennett , 9 Ill.App.3d 1021, 293 N.i:.2d 687.) However, an identif-

ication by one v;itness to a crime can be sufficient to justify a con-

viction, even whore contradicted by the accused. ( People v. McVot , 7

Ili.App.3d 381, 287 N.E.2d 479.) In a bench trial, t!ie credibility

of witnesses and the weiglit to be given their testimony are normal-

ly questions for tlio trier of fact and his decision will not be re-

versed on appeal unless it is so unsatisfactory as to leave a

- 3 -





rea3onal)io doiilit a?"; to del onrlant ' r, quiit:. rc-p oic; v . (.lark , ^>?. ILL.

2d 37 4, 2y!J W.i:.2d 3G3.

In the caso nt bar, Ilerbort Burrows, Wanda ruu:ro'7s and 1,','oia

Louis tcstifiod that on July 28, i'J72, at eipnroximatoiv iiij^i a.m.,

defendant and two other men, arnu:d with two sliotcjuns and one ni.stoi,

robbed the tavern. During the robbery, wliich took aonroximatGi"' ten

minutes, each of the witnesses had an amnie opportunity to view t'ne

defendant so as to fix his identity. Two of the witnesses testified

that tliey had previously known the defendant. Several weeks after

the incident, Mrs. Burrows observed the defendant driving down tlie

street and upon recognizing him as one of the roljhers, she immed-

iately took down his license number and telephoned the oolice. De-

fendant v;as arrested and both Mr. and .Mrs. Burrows identified him

out of a line-up consisting of four men. VJhile the defendant now

argues that doubt is cast upon his identification by rir . Burrows

and Miss Louis since they testified that prior to the incident in

question they knew the defendant but did not inform the police of

that fact, this at best raises the question of credibility which

is for the trier of fact to determine. In addition to the identif-

ication testimony the court could infer guilty knowledge on the de-

fendant's part from his admitted payment of money to the complainant.

( People v. Perry , 21 Ill.App.3d 18, 23, 315 N.E.2d 173.) Defendant's

testimony that he did not commit the crime does not raise a reason-

able doubt as to his guilt since the trial judge is not obliged to

believe defendant's testimony. ( People v. Kaorclian , 6 Ill,App.3d

1066, 286 N.E.2d 613.) After a complete review of tiie entire record,

we conclude that the evidence adduced by tl\e State was sufficient to

establish defendant's guilt beyond a reasonable doubt.

Accordingly, the judgment of the Circuit Court of Cook County

is affirmed.

JUDGMENT AFFIRMED.

&

- A -





^ 7?

60201

PEOPLE OF THE STATE OE ILLINOIS,

Plain tiff -Appellee

,

vs

.

JAMES COLE (II4PLEADED) , '

Defendant-Appellant

.

APPEAL FROM TflE CIRCUIT
COURT OF COOK COUNTY

,

HON. EARL E. STRAYHORN,
Presiding

.

Mr. JUSTICE GOLDBERG delivered the opinion of the court:

James Cole (defendant) was indicted with three codefendants

for murder (111. Rev. Stat. 1969, ch . 38, par. 9-1) and four

counts of attempt armed robbery (111. Rev. Stat. 1969, ch . 38,

par. 8-4.) After a jury trial, defendant was found guilty of

all offenses. He was sentenced to concurrent terms of 30 to 60

years for murder and 7 to 20 years for each of the attempt armed

robberies.

On his appeal he contends:

1. It was error to deny the motion to suppress his in-

voluntary oral statement;

2. It was error to allow testimony that he refused to

make a written statement after being advised of his rights;

3. It was error to deny his motion for a severance when

his codefendants asserted an antagonistic defense;

4. It was error to convict him of five offenses arising

out of the same conduct;

5. The sentence was excessive.

Before trial, the defendant rili:;u a motion to suppress tin

oral statement made subsequent to his arrest. At the hearing con-

ducted on this motion, the following testimony was given.
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Rutherford wllco., a Chicago police oEficor, to=ti£rod

... ,,. u,„ „,-^ner ""l.-'-f L. Tyson, went to the home of

defendant's srster and placed defendant under arrest. This

arrest, pursuant to a warrant, occurred on auly 17. 1071. and

„as arranged by defendant's father. Officer Wilson informed

the defendant of his Miranda rights before they entered the

police car and again upon reaching the police station. The de-

fendant indicated he understood these adn^onitions .
Officer

Wilson did not observe anything unusual about defendant's physi-

cal appearance or hrs manner of speech or movement. He did not

do anything physical to defendant and he did not threaten him rn

any way. Further, he did not see or hear any other officer physr-

cally or verbally threaten defendant. He questioned defendant

concerning the murder for about one hour. Defendant related
.

what he knew but refused to give a written statement.

Officer Wayne White testified that he entered the room in

which defendant was seated while at the police station. He noticed

nothing unusual about defendant's appearance or his manner of

speech, although he did detect a slight odor of alcohol. He

denied grabbing defendant from a chair and slapping hrm, and

^ «icc t-hreatened or abused de-
claimed that neither he nor anyone else threaten

fendant or promised him anything.

Officer Robert L. T^son testified that his partner advised

defendant of his Miranda rights on the way to the police car and

again at the police station. The defendant indicated that he under-

stood his rights. Although defendant gave an oral statement, he

4- nffirpr Tyson testified
refused to give a written statement. Officer ly

o^r-nrk or threatened the defendant
that neither he nor his partner struck or en

^. .v,^. C-'^i-r -'"^t" did not grab, strike or slap him.

^•£- J 4-K-,+- h^ did not remember being in-
The defendant testified that he ciia

*.u« r^<-»l -i ce car. When asked if

formed of his rights on the v;ay to the police car.

• . -nl c^tatemert, he told the officers
he wanted to make a written or o.al statemer

2.
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that he didn't want to make a statement at all. He testified

that Officer 'White pulled hin?. from his chair, slapped him and

pushed him down when he indicated he did not v/ish to make a

statement. He subsequently made an oral confession.

After presentation of this evidence, the trial court denied

defendant's motion to suppress his oral confession. Defendant

then requested a severance by a petition whicli alleged that the

written and oral statements of two of his codefendants would pre-

vent a fair trial. This motion was also denied by the trial court.

At trial, the evidence established that on July 14, 1971, an

attempt armed robbery occurred in a tavern and connecting Chinese

restaurant resulting in the death of Henry Dale, a United States

Marshal. The pertinent testimony for purposes of this appeal -

follows

.

Henry Brown testified that he was at Duke's Lounge around

11:00 p. m. on July 14, 1971. The lounge i^ connected to a Chinese

restaurant by a passageway. He indicated the lighting in the lounge

was good. While seated at the bar, he noticed a man enter the

tavern and take a seat a few feet from him. This man was positively

identified by him as the defendant, James Cole. He observed a

second individuc.1 , who wore a wide-brimmed white hat, step opposite

him, slap one of the patrons and announce a "stick-up". The de-

fendant had stepped back from the bar and held a pistol in his hand.

The other man, who this witness identified as Hiram Brown, (one of

the codefendants) , walked around the bar and entered the Chinese

restaurant through the connecting passageway. This witness heard

some shots and Hiram Brown returned to the tavern and ordered

everyone to lie on the floor. The robbers then fled; and, upon

entering the Chinese restaurant, this witness saw two wounded men,

one an offender, and the other a deputy marshal.

Ernest Cross testified that he was at Duke's Lounge when the

attempt armed robbery occurred. About 20 minutes after his arrival,

3.
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he heard someone announce a robbery. lie saw a nuin, holding

a gun in his hand and v;earing a white hat, step to the west

side of the tavern. A few minutes later he heard some shots

and was ordered to lie down on the floor. After the robbers

left he saw a young man lying in a pool of blood, became nervous

and left.

Amy Yung testified that she operated the Chinese restaurant

connected to Duke's Lounge. Henry Dale, a deputy marshal, was

present in her restaurant when a young man entered with a gun

and ordered her to go to the lounge. A few minutes later she

heard some shots and saw the man she had earlier seen with a gun

lying by the entrance to tlie passageway.

Dr. Jerry Kearns , a pathologist for the Cook County Coroner's

Office, performed an autopsy on the body of Henry Dale on July 15,

1971. He concluded that the cause of death v;as a bullet wound to

the brain.

Barbara Nixon testified that she was employed at Duke's Lounge

as a barmaid on the evening of July 14, 1971. She identified de-

fendant as the man who had seated himself near Henry Brown. He

went to the cigarette machine and, when he returned, another man

wearing a white hat announced a robbery. Defendant then said,

"Yes, this is a stick-up" and pulled out a hand gun. She was able

to see into the Chinese restaurant and witnessed Henry Dale shoot

a man holding a shotgun. The man in the white hat, later identi-

fied as Hiram Brown, then stepped to the passageway and shot at

Henry Dale. She saw Dale fall to the floor. The man in the white

hat then ordered everyone to lie on the floor.

Herman Slater testified that he was working as a bartender

at Duke's Lounge. At about 11:30 p. m. a robbery was announced.

He saw a man standing six or seven feet from him, wearing a white

hat and holding a gun ^ n his hand, v;ho ordered everyone to lie on





the floor. He idontifiGd this man ns Hiram Brown. He heard

about ten shots, which sounded as if they came from different

weapons. One of the men said a policeman had been shot. This

witness saw another man with a qun in his hand, but was unable

to identify him.

In addition to restating his testimony given at the hearing

on the motion to suppress. Officer V7ilson testified that defendant

related the facts surrounding the murder to him and his partner.

Defendant told them that he and four other men went to Duke's

Lounge with the intention of holding it up. After positioning

himself inside the lounge, he ordered a beer and v;aited for a

signal. Hiram Brown announced a holdup and at that time defendant

pulled out his pistol. While attempting to rob the patrons, de-

fendant heard some shooting from the restaurant side of the bar.

The men panicked and left the tavern. Defendant stated that he

later learned that two men were killed during the attempted rob-

bery.

The written confession of another codefendant, Cornell Moon,

was read into the record in the presence of the jury. In substance

it stated that he, along with seven others, met at his sister-in-

law's house, secured weapons and then went to Duke's Lounge. Moon

was armed and the man next to him, realizing that a robbery was in

progress, produced a gun of his own. Moon wrestled the gun from

this person and told him to "***BE COOL." A shooting then occurred

on the restaurant side of the tavern. Hiram Brown told Moon that

one of their companions had been shot and, in turn, he. Brown, had

shot someone. The men then left.

Moon testified at trial in his own defense. His testimony

did not coincide with the above related confesision. He testified

that he tried to hide so he would not have to accompany Hiram Brown

when the latter called for him on the night of the shooting. Be-

cause he feared Hiram Brown, he ultimately did accompany him to

the lounge. Once at the tavern he tried to leave but Brown forced

5.
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him to return. He claimed ho did not hoar anyone announce a

robbery and war. outside when tlio shooting occurred. He further

denied taking a gun from anyone that evening.

On cross-examination he stated that he did take a gun from

one of those present in the tavern but only in order to aopease

Hir£im Brown. He testified that one of the accomplices was the

defendant, James Cole, who iiad announced the stickup.

The defendant elected not to testify in his ov/n defense.

The jury returned verdicts of guilty on all counts of the in-

dictments.

Defendant first contends that the trial court erred in deny-

ing the pretrial motion to suppress his confession. At the hear-

ing conducted on this motion, he testified that Officer VJhite

slapped, threatened and ordered him to cooperate with Officers

Wilson and Tyson. He thus maintains that his incriminating oral

statements were the product of physical coercion and, therefore,

involuntary. It is true that statements made during a custodial

interrogation are inadmissible unless defendant knowingly and

voluntarily waives his right to remain silent. (Miranda v .

Arizona , 384 U. S. 436, 16 L. Ed. 2d 694, 86 S. Ct. 1602.) Of-

ficers Wilson and Tyson, however, testified that defendant was

inforined of his Miranda rights and indicated his understanding

thereof. They also testified that defendant v;as not physically

threatened or harmed by them and that he was not mistreated by

Officer v;hite. The latter also denied having slapped or threatened

defendant.

In deciding the question oT admissibility, the court need

not be convinced beyond a reasonable doubt of the voluntary char-

acter of a confession. The court's determination will not be dis-

turbed upon reviev; unless it is contrary to the manifest weight of

the evidence. ( People v. Pri m, 53 111. 2d 62, 70, 209 N.E.2d 601.)

Here the testimony by two officers directly contradicted the

6.
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defendant's testimony and the resolution of this conClictinq

evidence was for determinatioi\ by the trier of fact. The trial

court, having observed and heard the v/itnesses, is in a far

bettor position than a reviewing court to v/eigh the evidence.

The defendant's testimony of physical coercion and force was not

corroborated by any other evidence in the record. Although de-

fendant points out contradictions in the testimony of the police,

we find here at best only minor discrepancies which raise simply

an issue of credibility. The court was under no duty to accept

defendant's testimony in place of that of the police officers.

The court found defendant's oral confession V'/as voluntary and we

cannot conclude that this determination was against the manifest

weight of the evidence. People v. Pittman, 55 111. 2d 39, 52,

302 N.E.2d 7; People v. Higgins , 50 111. 2d 221, 225, 278 N.E.2d

68.

Defendant made a pretrial motion for severance supported by

a petition. He alleged that the codefendants had made statements

implicating him and that their defenses were inconsistent and an-

tagonistic with his. The court denied this motion. In this court,

defendant points out that the codefendant, Cornell Moon, had signed

a X'/ritten statement admitting his participation in the crime and

also implicating defendant.

It is accepted and established practice in this jurisdiction

that where several "defendants are jointly indicted they are to

be tried together, unless the trial court in -the exercise of

sound discretion considers that separate trials should be granted."

( People V. Canaday , 49 111. 2d 416, 424, 275 N.E.2d 356 and cases

there cited.) "The paramount inquiry is whether the defenses are

of such an antagonistic nature that a severance is imperative to

insure a fair trial. [Citations.]" ( People v. Canaday , 49 111.

2d 416, 424 citing from People v. Gcndron , 41 111. 2d 351, 356,

357, 243 N.E.2d 208.) Therefore, it has been stated that it is .

7.
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necessary for the party who moves for a severance to show the

court h.ow ho '^ould li*"^ iiro jiullc^d by a joint- ^r^^l. Pooplo v,

Moisonholtcr, 381 111. 37 8, 4 5 N . E . 2d G78.

In the case at bar, tlie court required the State to striJ:e

out from the statement of Cornell /loon any reference to defendant.

Thus, when the statement was read to the jury, defendant's name

wcis not mentioned. In addition, the court gave proper and suf-

ficient cautionary instructions to the jury. (See IPI-Criminal

,

page 24, No. 3.07 and page 25, No. 3.08.) These precautions

should have prevented any prejudice to defendant from the Moon

statement.

We also note that defendant made an oral admission compris-

ing substantially the same facts as contained in .Moon's v;ritten

statement. Thus, in any event, the Moon statement was merely cumu-

lative. This fact operates to differentiate the case at bar com-

pletely from situations such as presented in Bruton v. United States ,

391 U. S. 123, 20 L. Ed. 2d 476, 88 S. Ct. 1620. Note the careful

analysis by the Supreme Court of Illinois in People v. Rosochacki ,

41 111. 2d 483, 492, 493, 494, 244 N.E.2d 136, showing that in

Bruton the confession of the accomplice, which inculpated defendant,

had been secured in violation of Miranda and, on a retrial, the

accomplice had been acquitted. In Rosochacki , there were oral and

written statements by the defendant which were substantially simi-

lar to the written statement of the codefendant and other evidence

was convincing and plainly adequate to support the verdict. In

the case before us, defendant made no written statement but his

properly taken oral statement serves much the same purpose. Also

we have here strong and most convincing evidence of guilt and de-

fendant has made no point on the sufficiency of the proof beyond

a reasonable doubt. Note also the recent decision of the Supreme

Court citing Rosochacki and reaching the same result. ( People v .

Stock , 56 111. 2d 4G1, 473, 309 N.E.2d 19.) The trial court proper-

ly exercised its discretion in denying the motion for severance.

8.
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Defendant's next contention revolves about the testimony

of Officers IVilson and Tyson on direct examination that he re-

fused to give tliem a written statement. Defendant urcjes tliat

this testimony was improper as a violation of his Miranda rights.

The record shows that no objection of any kind was made by de-

fendant to this testimony at trial. Therefore, he has waived the

right to raise the contention on appeal. (People v. Dukett ,

56 111. 2d 432, 442, 308 N.E.2d 590 and decisions there cited.)

Furthermore, defendant himself actually developed and stressed

this siime fact in cross-examination of both of these police of-

ficers. This v/as an attempt by defendant to convince the jury

that the officers ' recollection of his oral statements made months

prior to trial was not as reliable as a written statement v;ould

have been. In addition, defendant's attorney actually argued to

the jury that, since no notes and no verbatim record of defendant's

interrogation had been made, the officers' recollection of what

took place could not be accurate. Therefore, even aside from

waiver, defendant is in the untenable position of attempting to

"assign error to that which he acquiesced in and gave the court

no opportunity to correct." People v. Smalley , 10 111. App . 3d

416, 426, 294 N.E.2d 305.

Defendant next complains that the concurrent sentences for

murder and attempt armed robbery were improper since they resulted

from conduct which arose from a single transaction. Defendant al-

legedly produced a weapon and announced a stickup, and he argues

that this conduct constituted a single act so that other offenses

were not independently motivated or otherwise separable.

A defendant may not be sentenced for more than one offense

where two or more offenses result from the sane conduct. (People

V. Schlcnger , 13 111. 2d G3, 147 N.E.2d 316 and People v. Brown ,

14 111. App. 3d 196, 302 N.E.2d 101.) "Conduct" is defined as
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"an act or a scries of acts, and the accomrjanyinq mental state."

(111. Rev. Stat. 1973, ch . 38, par. 2-4.) Defendant's motiva-

tion is also a siqnificant factor. People v . Stewart, 45 111.

2d 310, 259 N.E.2d 24; People v. Siglar , 18 111. Ajjo . 3d 381,

383, 309 N.E.2d 710.

Nothing in the record suggests that the acts v;hich made de-

fendant accountable for murder were independently motivated or

otherwise separable from the acts and conduct which constituted

the offense of attempt robbery. "The entire 'series of acts'

were a part of 'the same transaction'***." (People v. Stewart,

45 111. 2d 310, 313, 259 N.E.2d 24.) Accordingly, only one sen-

tence is proper in this case. Henry Dale, the deceased, v/as ap-

parently attempting to foil the effort to rob the tavern and ad-

joining restaurant. See People v. Prin, 53 111. 2d 62, 73,

289 N.E.2d 601.

In its brief, the State properly concedes that the defendant's

sentences on all four judgments of guilt of attempt armed robbery

must be vacated. It argues, however, that the accompanying con-

victions (as distinguished from the sentences) resulting from a

single course of conduct directed against more than one victim

should be affirmed. In People v. Lilly , 56 111. 2d 493, 309 N.E.

2d 1, the defendant was charged with rape and indecent liberties.

The jury returned guilty verdicts on both counts, but the trial

judge sentenced the defendant only on the charge of rape, since

he found that both verdicts were based on a single act. The Supreme

Court vacated the judgment of conviction on the lesser offense of

indecent liberties as it alone could operate to the defendant's

prejudice even though no sentence was imposed. The court stated,

"police records, including fingerprint reports, well might carry

notations of what v;ill appear to bo convictions of separate and

unrelated crimes of rape and indecent liberties." (56 111. 2d 493,

49 5.) This rationale is equally applicable to the case before us.

Thus the judgment appealed from insofar as it included judgments

10.
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of conviction and scntencGS for four offenses of attempt armed

robbery i.*^ Impronor ancl those judgments are reversed and sen-

tences are vacated.

Finally, defendant contends that the sentence imposed for

the offense of murder is excessive. He argues that the Illinois

Unified Code of Corrections provides that the minimum term for

murder shall be 14 years unless aggravating circumstances exist

allowing the imposition of a larger minimum sentence, and that

no such circumstances are present here. (111. Rev. Stat. 1973,

ch. 38, par. 1005-8-l(c) (1).) We disagree. This murder was the

result of a well planned crime. The defendant acted together with

his codefendants ; he knew that the others were armed; v/as himself

armed with a pistol; and knew, or certainly should have known, that

violence and death v/ere likely to result from his conduct. It has

been repeatedly held that where a defendant claims the sentence

imposed is excessive, though within the limits prescribed by the

legislature, that sentence should not be disturbed unless it is

greatly at variance with the purpose and spirit of the lav;. The

trial court is in a far better position during the trial and the

hearing in aggravation and mitigation to make a sound determination

as to the punishment to be imposed than are courts of review.

(People v. Sprinkle , 56 111. 2d 257, 307 N.E.2d 161; People v .

Hampton , 44 111. 2d 41, 253 N.E.2d 385; People v. Taylor , 33 111.

2d 417, 211 N.E.2d 673.) v;e find no reason to disturb the sentence

imposed by the trial court. Compare People v. Prim , 53 111. 2d 62,

289 N.E.2d 601.

For the reasons given, the judgment of conviction and the sen-

tence imposed for murder are affirmed; the four judgments of con-

viction for attempt armed ro)>bery are reversed,- and the sentences

of the circuit court thereon are vacated.

AFFIRMED IN PART, REVERSED
AND VACATED IN FART.

EGAN, J., and .SIMON, J., concur.
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Per Curiam

Steven Brov;n, defendant, was found guilty after a bench

trial of the offenses of attempt theft and criminal damage

to property, in violation of sections 8-4 and 21-1 (a) of the*

Criminal Code, respectively, and sentenced to concurrent terms

of thirty days in the House of Correction. (111. Rev. Stat.

1971, ch. 38, pars. 8-4, 21-1 (a).) His sole contention on

appeal is that the State failed to Drove his guilt beyond a

reasonable doubt for the reason that the evidence merely es-

tablished his presence at the scene of the alleged offenses.

A City of Chicago police officer testified for the State

that at about 4:30 p.m. on May 21, 1973, he and his oartner

responded to a call of a break-in upon the "piggy-back" cars

at the Penn Central Railroad yard at 53rd Street and Princeton

Avenue. The officer was dressed in uniform and riding in a

marked police vehicle, and upon his arrival at the scene he

observed three or four male youths jump and run from the cars.

The officers pursued the youths and apprehended and arrested

the defendant and another of the youths in the 5200 block of

Princeton Avenue after a ten-minute chase, during which pc.v
:
od

the latter were continuously in the officer's sight; the de-

fendant had sat dov;n prior to his apprehension. Upon his return

to the scene, the officer inspected the car from which the
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defendant had jumped and observed the door r;eals to the

trailers broken and several boxes of merchandise missinci

and broken.

A lieutenant on the Penn Central Railroad security force

testified for the State that he did not qive defendant per-

mission to go upon or into the cars belonqinq to Penn Central

and that the cars with the picrgy-back trailers had been secure;

the security officer commenced his tour of dutv that day at

4:00 p.m., but the first occasion that he had to observe the

cars in question was vj-hen he was called to the scene after the

incident. The witness was uncertain v/hether anyone else had

told the defendant that "they" could not qo upon the railroad

cars.

Defendant testified in his own behalf that he had been in

the general area in question, v/aiting with several other youths

to go to baseball practice at 4:00 p.m. in a park some six or

seven blocks distant. He observed three youths in the railroad

yard, after which the police arrived in a police vehicle and

placed him under arrest. He was not on the railroad nroperty

when the officers arrived, and he denied beinq on the railroad

car in question or taking anything from the trailer. T^'/o v;it-

nesses testified for defendant, that they had seen him about

4:00 p.m. that day, at which time they left the area, and that

they observed his arrest about 4:30 p.m.; they did not see

defendant upon the railroad car.

Defendant argues that the State failed to produce any occur-

rence witnesses or to show that he had at any time been in the

possession of the merchandise from the trailers, and that the

State failed to establish how the security officer had known

that the car in question had been secure or for how lone prior

to the incident it liad been secure.

At the conclusion of the evidence, the trial court commented

that it believed the State's witnesses and that it disbelieved

-2-
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the evidence adduced l)v the defen.se. The record discloses

sufficient evidence adduced by the State from which tlic trier

of fact could roasonal:)lv have found th"-" defendant quiltv as

charged, unon resolution of the conflicts in the evidence

and a determination of tho weight to he accorded the witnesses,

and upon consideration of the defendant's evidence which con-

tained several conflicts and inconsistencies. Pooole v. More-

head (1970), 45 111. 2d 326, 259 N . E. 2d 8; Peonle v. P,av

(1967), 80 111. App. 2d 310, 316, 225 N. E. 2d 167.

A police report had been received of a break-in on the

piqgy-back cars beloncrinq to Penn Central Railroad, which v/ere

located on that property; the defendant had been observed by

uniformed police officers, who v/ere riding in a marked Dolice

vehicle, jumpina from a railroad car, on which was situated

a trailer v;hich had been broken into, and running from the

scene; some of the merchandise from the trailer was missing

and broken; and the railroad cars had been secure prior to

the incident. Def-mdant's flight from the scene may there-

fore be considered along with the other evidence in a deter-

mination of guilt. ( People v. Harris (1970) , 124 111. App.

2d 234, 260 N. E. 2d 325.) The fact that the security officer

did not relate the length of time during which the railroad

cars had been secure prior to the incident or how he had known

that they were in such condition goes only to the weight of

his testimony, which was for resolution by the trier of fact;

the reasonable inference from all the evidence adduced is that

the railroad cars had been secure im.mediately prior to the

incident.

The cases cited by defendant in support of his position

are distinguishable from the instant situation: People v.

WdshiiKiLcjii (1970), 121 111. App. 2d 171, 257 N. E. 2d 190;

People V. Boyd (1959), 17 111. 2d 321, 161 N. E. 2d 311;

People V. Lewis (1968), 97 111. App. 2d 255, 240 N. E. 2d

459.

3-
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A matter \/]iich har; not been raised on appeal but which

may be noticed by this court as plain error under the authority

of Supreme Court Kulo 615 (a), concerns the coii\/icLion uf de-

fendant for two offenses which arose out of the same conduct.

111. Rev. Stat. 1973, ch. IIOA, par. 615 (a).

The criminal complaint in the instant case charainq tlie

offense of criminal damage to property specificallv alleges

as the basis of that charge the breaking of the seals on the

doors to the trailers. The criminal complaint charging the

offense of attempt theft relates to the merchandise inside

those trailers. It is clear from the evidence adduced by the

State that the defendant and his companions v/ere bent upon

theft of the merchandise inside the trailers; boxes from in-

side the trailers were missing and broken. There is, hov;ever,

no evidence which demonstrates that the entry into the trailers

was made for any purpose other than the anticipated theft,

whereas the unauthorized entry into those trailers forms the

basis of the charge of criminal damage to property. From the

evidence adduced it cannot be determined that the two offenses

charged were separate and distinct from each other, and we must

therefore conclude that they arose out of the same conduct.

See People v. Williams , 111. 2d
,

N. E. 2d (#44031,

January 30, 1975), and People v. Delaney (1974), 19 111. App.

3d 731, 312 N. E. 2d 721 (abst.) The conviction and sen-

tence for the offense of criminal damage to property must

therefore be vacated.

For these reasons the judgment entered upon crim.inal complaint

#73-MCl-H288254 , charging criminal damage to property, is vacated;

the judgment entered upon criminal complaint ff 73-MC1-II288255

,

charging attempt theft, is affirmed.

Judgment in 73-MC1-II288254
vacated.
Judgment in 73-MC1-II208255
affirmed.

Abstract only,

_/l- i
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UNITED STATES OF AMERICA

State of Illinois )

Appellate Court ) ss;
Second District )

At a session of the Appellate Court, begun and held

at Elgin, on the 2nd day of December, in the year of our Lord

one thousand nine hundred and seventy-four, within and for

the Second District of Illinois:

Present — Honorable THOMAS J. MORAN, Presiding Justice

Honorable V7ILLIAI1 L. GUILD, Justice

Honorable L. L. RECHENMACHER, Justice

LOREN J. STROTZ, Clerk

WILLIAM A. KLUSAK, Sheriff

BE IT REMEMBERED, that afterwards, to wit:

On March 31, 1975 the Opinion of the Court was filed

in the Clerk's office of said Court, in the words and figures

following, viz:
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IN THE

APPELLATE COURT 0? ILLINOIS

SECOND DISTRICT

li' IL

~^

hjrv^st Courl, 2nd District

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee,

V.

THOMAS ROBERT LIJNDDLADE,

Defendant-Appellamt.

Appeal from the
Circuit Court of
the 17th Judicial
Circuit, Winnebago
County, Illinois.

I4R. PRESIDING JUSTICE THOMAS J. MORAN delivered the opinion of

the court:

Represented by retained counsel, defendant, after waiver

of indictment, was charged with arson as laid in an information.

He later entered a negotiated plea of guilty and was sentenced

for a term of 2 to 20 years.

Defendant here questions the sufficiency of the information

and the admonishments given him under Supreme Court Rules 401(b) (11(3)

and 402(a)(1). (111. Rev. Stat. 1971, ch. IIOA, §401(b)(l)/3) and

§402 (a) (1).) Taken with the case was defendant's motion for summary

reversal and the State's motion to dismiss the appeal.

The defendant contends tJiat the information is void for

failure, to include the phrase "without his consent" as set forth

in the statute. (111. Rev. Stat. 1971, ch. 38, §20-1.) Pending

'•ifV^'mmmmi
^^^i^WKL'
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this appeal, defendant filed a petition for writ of habeas corpus

iu the circuiL court of Randolph County, stating, for the same

reason, that the information was invalid. The petition was dis-

missed and on appeal, the Fifth District affirmed the decision

of the circuit court. (People ex rel. Lundblade v. Israel , 22 111.

App. 3d 201 (1974); see also People v. White, 22 111. App. 3d 206

(1974),) Defendant's contention therefore has already been re-

solved. .
;

The defendant also contends that his waiver of indictment

and plea of guilty were not understandingly made in that the trial

court in both instances failed to properly admonish him of the

nature of the charge. The defendant concedes that he was admonished

as to the nature of the charge in the language of the information.

His argument is based on the fact that the admonitions failed to

include the element that the act was committed "without the consent"

of the owner of the damaged property. Having concluded that the

information was legally sufficient, this contention must fall.

Defendant asserts that his waiver of indictment was not

ujiderstandingly made in that the court failed to advise him that

he had a right to be prosecuted only after indictment by a grand

jury. The record shows that after informing the defendant of the

nature of the charge and the possible minimum and maximum sentence,

the trial court explained at length what it meant to waive the

grand jury. Defendant was then asked if, knowing this, he still

v/ished to v/aive the intervention of the grand jury and he replied,

"Yes."
"

As stated in People v. Bishop , 19 111. App. 3d 56, 59-60

(1974):

""•**[T]here ib no requirement that the court r.ako a
specific finding or elicit a specific expression of under-
standing where the record in its entirety shows that the
waiver of indictment was intelligently, understandingly
and voluntarily made."

-2-
5
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Here, no argument is raised that the defendant, represented by

counsel, was ignorant of his right to be indicted by a grand jury

or that he was harmed or otherwise prejudiced by the failure of

the court to refer expressly to the grand jury indictment as a

right. Accordingly, we find that the record in its entirety fails

to show that the trial court committed any error by not using the

specific expression, "right to grand jury indictment." See People

V. Basset t, (Gen. No. 73-245/247, 2d Dist.) m. App. 3d (1975).

Because of these holdings, the motions taken with the case

are denied.

Judgment affirmed.

RECHENMACHER, GUILD, J.J. concur

-3-
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UNITED STATES OF AMERICA

State of Illinois )

Appellate Court ) ss:
Second District )

At a session of the Appellate Court, begun and held

at Elgin, on the 2nd day of December, in the year of our Lord

one thousand nine hundred and seventy-four, within and for

the Second District of Illinois:

FIRST DIVISION

Present — Honorable GLENN K. SEIDENFELD, Presiding Justice

Honorable WILLIAM L„ GUILD, Justice

Honorable ALBERT E. HALLETT, Justice

^

LOREN J. STROTZ, Clerk

WILLIAiM A. KLUSAK, Sheriff

BE IT REMEMBERED, that afteirwards, to wit:

On March 31, 1975 the Opinion of the Court v/as filed

in the Clerk's office of said Court, in the words and figures

following, viz:

^^^^'^'^^'^^^^^^^''^'^'^'^^^^e^mm'iMmmmmmfsrfmtismt.i. ^i.iM xmm* ' jh-u itmfx'mm^mmmmmtmm • inj!i>w



I



>\h"«;tr"t3;r^i^

^ 73 \AA

IN THE

APPELLATE COITRT OF ILLINOIS

SECOND DISTRICT

FIRST DIVISION

-J

PEOPLE OF THE STATE OF ILLINOIS,
>

Plaintiff-Appellee,

V.

NORilAN WILLIAM SMEATHERS

,

Defendant-Appellant.

-;;:;::.: Cct;:r, 2-d Li:>:

Appeal from the 15th
Judicial Circuit

Stephenson County, Illinois

MR. JUSTICE GUILD delivered the opinion of the court.

On March 29, 1973 defendant pled guilty to a charge of

theft of property exceeding $150 and "was sentenced to a term of

2-6 years imprisonment. On direct appeal to this court the conviction

was affirmed. People v. Smeathers , Docket # 73-162, filed February 14,

1975, Rechenmacher, J.

Defendant filed a pro se post-conviction petition which was

later amended by appointed counsel. Therein defendant contended that

his sentence was excessive and disparate when compared to the

sentences given to the other individuals involved in committing the

offense; that certain of the participants were allowed to clear

themselved through the taking of a polygraph examination while the

defendant was denied the opportunity to so clear himself; and that

the entire procedure, including the sentencing, constituted cruel

and unusual punishment in that the sentence inflicted "psychological

warfare" upon the petitioner and his wife.

Defendant was afforded a full evidentiary hearing on the

issues raised in the amended petition and, on October 23, 1973 the

trial court denied defendant's petition for post-conviction relief.

The trial court appointed the Illinois Defender Project,

W "jiwiif ii« fmmmimm''*mmmmmrT^m^!mimm^mimmmm jm..,i iji. i .... i i. i
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Secoad Judicial District, to represent the defendant in this appeal

from the denial of post-conviction relief. The Deputy Appellate

Defender has filed a motion in this court to "withdraw as counsel

for the defendant in this appeal because the appeal is without merit.

The defendant has been notified of this motion and given an opportunity

to file additional material on his behalf. No additional material has

been so filed.

At the tine appointed counsel filed his motion to -withdraw,

defendant had a direct appeal from his conviction pending before

this court. Subsequently, as noted above, an opinion in that appeal

has been recently filed affirming defendant's conviction. It is a

familiar and sound principle of Illinois law that when review is

obtained by a direct appeal, the judgment of the reviewing court is

res judicata not only as to those issues actually raised on appeal

but also as to those issues which could have been raised but were not.

f People V. Weaver (1970), 45 111. 2d 136, 256 N.E.2d 816.) The

contentions which defendant urged in his amended post-conviction

petition, and which counsel has considered in his motion to withdraw,

could have been raised on direct appeal. The failure to do so results

in a waiver of those issues.

Notwithstanding such waiver, we will briefly consider

defendant's contentions.

First, a claim of excessive sentence which is within the

statutory limits raises no issue cognizable under the Post-Conviction

Hearing Act. (^People v. Ballinger (1973), 53 111. 2d 388, 292 N.E.2d 400.)

Defendant's sentence of 2-6 years was within the statutory limits for

the offense of theft of property exceeding $150-. See 1 11. Rev. Stat

.

1973, Ch, 38, Sees. 16-1 (e)(2) and 1005-8-1 (b) (4)

.

Second, defendant's contention that his sentence denied him

equal protection of the law in that others involved were given sentences

of substantially less duration without any difference in the acts or

individuals involved is also without merit. The relevant facts on

this issue are that the case against two co-defendants was dismissed,

a third co-defendant received a sentence of six months in the county

W iwwjpjjpffiwiipppgltpwwpwj^^ W,.J' ' l lipi i!J.tWfAl'iiyjJcV?!^.'y '»ffi|W*^
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jail with -work release and five years probation, and a fourth co-

defendant was sentenced to 1-3 years imprisonment. The other defendants

who were sentenced in this case did not have a criminal record, while

defendant had a substantial prior record which included probation

violations. Due to various factors which are to be considered in

determining a sentence, a court will not compare sentences before it

with a sentence or sentences not before it, (^People v. Cur tin (1970),

44 111. 2d 507, 255 N„E.2d 916.) It is not necessarily contemplated

that the same sentence will be imposed on persons guilty of the same

offense. People v. Sockwell (1972), 7 Ill.App.3d 520, 288 N.E.2d 33.

Third, defendant argues that he was discriminated against

because he was denied the opportunity given certain other participants

in the offense to clear themselves through the taking of a polygraph

examination. We find that no error was committed in this regard.

Discretion in the administration of polygraph examinations must

necessarily be considered an adjunct to the discretionary powers of

the State in prosecuting criminal conduct. No authority exists for

the proposition that a defendant must be administered a polygraph

examination at his request. In fact, this court has repeatedly held that

polygraph evidence should not be used nor should its use be suggested

at the sentencing stage of criminal proceedings because of its

unreliability, (People v. McVet (1972), 7 Ill.App.3d 381, 287 N.E.2d

479.) Thus, the prosecution against the defendant would not have been

barred even if defendant had successfully passed the polygraph

examination.

Defendant's final argument that his sentence violates the

proscription against cruel and unusual punishment in that phychological

harm was inflicted upon defendant's wife and that the defendant's

sentence contributed to the destruction of his family and disintegration

of his home is also without merit. While a sentencing court surely

has the power and perhaps the obligation to consider the family status

of a defendant before it, it would certainly be a novel and indeed a

dangerous proposition to require a court to fail to impose a sentence
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which it believes proper because such sentence may interfere with

the marital relationship of the party being sentenced.

Acccrdinsly, since y,'& find that this appeal ^ould be

completely frivolous and \7ith0ut merit, counsel's motion to -withdraw

is hereby granted and the judgment herein is affirmed.

AFFIRMED.
'

SBIDENFELD, P.J, and HALLET, J„ concur.
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UNITED STATES OF AMERICA

State of Illinois )

Appellate Court ) ss:
Second District )

At a session of the Appellate Court, begun and held

at Elgin, on the 2nd day of December, in the year of our Lord

one thousand nine hundred and seventy-four , within and for

the Second District of Illinois:

Present — Honorable THOMAS J. MORAN, Presiding Justice

Honorable WILLIAI4 L. GUILD, Justice

Honorable L. L. RECKENMACHER, Justice

LOREN J. STROTZ, Clerk

WILLIAM A. KLUSAK, Sheriff

BE IT REMEMBERED, that afterwards, to wit:

Oh March 31, 197 5 the Opinion of the Court was filed

in the Clerk's office of said Court, in the words and figures

following, viz:
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IN THE

Ai^PELLATE COURT OF ILLINOIS

SECOND DISTRICT

11' ili
'

'•a:: 31 1975

10:^?::! j. siaoTZ, c!ii:^

t

PEOPLE OF THE STATE OF ILLINOIS,

Plaintif f-AppGllee,

V.

ROGER D. PARKER,

Defendant-Appellant,

Ar^n^!j.^,-» fr:-j\. ?"-j DistliC-

Appeal from the
Circuit Court of
the 16th Judicial
Circuit, Kane
County, Illinois.

MR. PRESIDING JUSTICE THOMAS J. MORAN delivered the opinion of

the court: ' '

The defendant, aged 20, was charged by indictment with

the rape of a 9 year old girl. While represented by private

counsel, he pled guilty to the charge and was sentenced to serve

a term of 4 to 12 years in the penitentiary. On appeal, he claims

that the trial coiirt accepted his plea without having substantially

complied with Supreme Court Rule 402(a), (b) and (c) . (111. Rev.

Stat. 1971, ch, llOA, §402(a), (b) , (c) .

)

At arraignment and upon the State's motion, two psychiatrists

were appointed to examine the defendant; the examination resulted

in a finding that he was competent. Thereafter, at separate times,

defendant moved to suppress evidence as to his identification and

his oral statements. Both motions were denied after an evidentiary

hearing. He subsequently requested to change his plea from not

guilty to guilty.
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The court commenced its admonition by reading to the defend-

ant the nature of the charge as stated in the indictment and asked

the defendant if it was his desire to plead guilty. The defendant

replied in the affirmative. The court, on four occasions, informed

the defendant that by pleading guilty he waived his right to trial

by jury. On each occasion, the court asked defendant if he under-

stood and the defendant replied affirmatively. The court then

informed defendant of the minimum and maximum sentences; defendant

indicated his vmderstanding. The court asked defendant if it was

his desire, and not the desire of another, to plead guilty to rape

as charged in the indictment and defendant responded in the affirma-

tive. There followed this dialogue:

"The Court: You do it willingly, and nobody has in-
opportuned (sic) you to do what you are
undertaking to do; is that correct? No-
body told you you should do this; this is
of your own judgment?

The Defendant: I was told I should.
The Court: Pardon me?
The Defendant: I was told I should.
The Court: That was Mr. Chapski's [defense counsel]

judgment, I expect, but what I am interested
in is are you doing it voluntarily? You

• have a right always to a jury trial. No
body is trying to forestall or deny you that
right.

I'll ask you again, is it your desire
to plead guilty and dispose of the case on
that basis?

The Defendant: No, it is not my desire, but I have to.
The Court: But why do you say you have to?
The Defendant: I have no choice.
The Court: What do you mean by that? .

•
.

The Defendant: I am not the law.
The Court: I understand that. But if you say you

aren't guilty, you ought to stand on your
plea of not guilty. That is your right and
I can't deny that right and I don't have
that disposition to deny- you that right.
I am here to afford you that right if you
want to exercise your right.

The Defendant: I'll say one thing, I am not getting a
fair trial. I am mentally sick.

May I please sit down?
The Court: What?
The Defendant: May I please sit down?
The Court: Yes.

"

-2-
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At this point, an in-court colloquy between defendant and his

counsel established that counsel had informed the defendant of

the State's evidence against him, advised defendant of his opinion

that defendant would be found guilty if tried, apprised him of the

minimum and maximum sentences that could be imposed, and told him

that the time to bargain for the minimum sentence was prior to

trial because after trial there would be no opportunity to do so.

The discussion also revealed that on the basis of the preceeding

advice, defendant had agreed to allow his counsel to discuss a

plea bargain with the State's Attorney; that the bargain reached

was 4 to 12 years imprisonment and that defendant had agreed to

plead guilty on this basis. Discussion further revealed that

defendant thought himself mentally ill, that he had twice tried to

commit suicide in the past few years, and that the examinations

of two physicians had found him neither mentally ill nor in need

of mental treatment.

This dialogue followed:

"Mr. Chapski: So, your Honor, that brings us up to this
point.

The Court: That seems to be in accord?
Mr. Wittenstrom [for the State] : It is in accord.
The Court: I have to ask you the same question: do

you want to withdraw your plea of not
guilty?

The Defendant: Yes. I am not guilty. .

The Court: What?
The Defendant: I am not guilty.
The Court: Then we will call for the jury.
Mr. Chapski: Then, your Honor, we should have a break.
The Court: All right. Take a break."

The record reveals that during the break defendant, his

"-- --'wife and his attorney had a private discussion wherein the defend-

ant again agreed to plead guilty. Upon resumption of the hearing,

the trial court addressed the defendant and asked him his plea.

The defendant responded, "I plead guilty." The trial judge in-

quired of the defendant whether this plea v/as made of his own

-3-
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accord, of his own judgment, and knowingly; defendant responded

affirmatively to each question.

The plea agreement v;as then presented in open court by

both counsels and accepted by the trial court.

Defendant's background and the particular facts of the

crime were presented by the defense counsel during the hearing in

aggravation and mitigation when, in relevant part, defense counsel

stated: . . .

•

"That he came upon these two girls who struck up a
conversation with Roger. But whether Roger in his
frame of mind at that time knew what he v/as thinking
about, it was only after he was discussing this matter
with the two girls that he then took a hold of the
one girl, the victim, and walked away in the woods
with her and had intercourse with her.

I think she confirmed she [sic] had no weapon
of any kind and that he did not use any physical force
upon this girl; that in his presence at least, she made
no outciry and did not cry and did not become emotionally
disturbed. He took his shirt off and had her lay on the
ground, and after the act of intercourse he brought her
back to her girl friend, and he left. ***Is there any-
thing you want to add to that, Roger?"

There followed:

"The Defendant: No.
The Court: Speak up so the court reporter can hear you.
The Defendant: No, sir.
Mr. Chapski: Have I fairly given an account of the situ-

ation that occurred?
The Defendant: Yes, you have.
The Court: On behalf of the State, is there any exception

you take to any statement counsel for the de-
fendant made?

Mr. Wittenstrom: *** I do take exception to the statement
regarding the details as to v/hat took place
during the rape. I don't [sic] agree with
the defendant that there was no force used
in the nature of a gun or a club. There was
force used in the rape in connection with
the choking of the girl.--

I also take exception to the statement
of the defendant that the girls initiated
the conversation. I think easily that he
initiated it and he enticed the girl to go
across the creek v/ith a promise of showing
the baby rabbits. Except for that, I'll
accept the statement.

The Court: Do you care to offer ar\y proof to the contrary
to the two exceptions made?

Mr. Chapski: No.

-4-
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Thereupon, the court sentenced the defendant to the agreed-to term

of 4 to 12 years in the penitentiary.

Defendant contends that the trial court failed to substantial-

ly comply with Supreme Court Rule 402(c) which provides that "the

court shall not enter final judgment on a plea of guilty without

first determining that there is a factual basis for the plea." V7e

note that the requirement of this provision must be met before entry

of final judgment, whereas the admonishments under 402(a) and the de-

termination under 40 2 (b) must precede the acceptance of the plea of

guilty. Final judgment in a criminal case is the sentence. (People

V. Warship , 59 111. 2d 125, 129-30 (1974).) Evidence heard at the

hearing in aggravation and mitigation can therefore be considered

by the trial court to determine whether there was a factual basis

for the plea.

It is defendant's position that the element of force, a

necessairy element in the offense of rape, was never established

during the hearing on the guilty plea or at any point earlier.

Defendant agreed with the statements of his counsel which revealed

that defendant had had intercourse with the victim in the woods;

no objection was raised to the exceptions of the State's Attorney

which indicated that during the rape the defendant used force by

choking the victim. Such indication was corroborated by the testi-

mony of the victim's friend (taken at a prior hearing before the

same judge without objection) regarding her conversation with the

victim immediately following the act.

"Q. (By Mr. Chapski) Did she say anything to you?
A. (By victim's friend) Yes.
Q. What did she say?
A. Well, she was upset, you know, and she said the

man choked her.
Q. Did she say anything else?
A. Well, he said—she said that he was--she said to

pull down her panties, otherwise he was going to
choke her. And so Melissa said she did. And
then he hurt her."

5-
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On the basis of these facts, we find no merit to defendant's

contention that the factual element of force was not established

.

Defendant contends that the trial court did not substantially

comply with Supreme Court Rule 402(b) in that it failed to determine

if the plea of guilty was voluntary. The rule requires that the court

determine whether any force or threats or any promise apart from the

plea agreement was used to obtain the plea. The trial court failed

to make this exact determination. ...
"While we do not approve of any failure to comply strictly
with the explicitly stated requirements of Rule 402, it
does not follow that every deviation therefrom requires
reversal. If upon review of the entire record it can be
determined that the plea of guilty made under the terms
of a plea agreement was voluntary, and was not made as
the result of force, threats or promises other than the
plea agreement, the error resulting from failure to com-
ply strictly with Rule 402(b) is harmless. People v.
Krantz, 58 111. 2d 187." People v. Ellis , 59 111. 2d
255, 257 (1974)

.

.
.

"While most pleas of guilty consist of: ' ***both a v;aiver
of trial and an express admission of guilt , the latter
element is not a constitutional requisite to the imposi-
tion of criminal penalty. An individual accused of crime
may voluntarily, knowingly, and understanding ly consent to
the imposition of a prison sentence even if he is unwill-
ing or unable to admit his participation in the acts con-
stituting the crime. (Citations omitted) The standard was
and remains whether the plea represents a voluntary and
intelligent choice among the alternative courses of action
open to the defendant. ' North Carolina v. Alford , 400 U.S.
25, 91 S. Ct. 160, 27 L. Ed. 2d 162 (1970) .

[

People v. Grant ,

1 111. App. 3d 658 (1971).]
In order to determine whether a defendant had the

requisite depth of knowledge to have understandingly and
voluntarily entered a plea of guilty, courts of review
will look to the entire record in a practical and realis-
tic manner.' People v. Williams , 133 111. App. 2d 214, 216
(1971)." People v. Dye, 21 111. App. 3d 379 (1974). (Abst.]

In the instant cause, it is clear tha't the defendant not

"only understood the alternative courses open to him but that at

various times during the course of the hearing he chose both routes.

Eventually, with the advice of counsel, defendant chose to plead

guilty, he and his counsel having agreed to do so in retxirn for a

4 to 12 year sentence. Before accepting the plea, the trial court
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ascertained that defendant entered such plea of his own accord,

of his own judgment, and knowingly.

The record leaves no doubt that the defendant understood

that by the terms of the plea agreement he v/as to serve a 4 to 12

year sentence and that he entered his plea knowingly and of his ov/n

accord. Upon consideration of the above facts and in light of the

entire record, we conclude that except for the plea agreement, the

defendant was promised nothing; that the plea was not the result

of any force or threats; that it was entered with the advice of

counsel and accepted only after the court took great pains to in-

sure that the defendant entered his plea voluntarily. See People

V. Brooks , 55 111. 2d 495 (1973).

Regarding Supreme Court Rule 402(a), defendant asserts that

the trial court failed to determine if he understood the nature of

the charge, his right ot plead not guilty, and his right to confront

the witnesses against him.

We hold that the court's reading of the indictment to the

defendant, considered jointly with the fact that the defendant's

counsel had gone over the facts with him and stated the evidence

in open court, establishes that the defendant understood the nature

of the charge against him. People v. Hardaman, 59 111. 2d 155, 157

(1974); People v. Krantz , 58 111. 2d 187, 192-93 (1974).

The record reveals that not only did the court specifically

explain to defendant his right to plead not guilty, but that the

defendant actually at one point exercised that right. Given these

facts, there can be no question that the defendant understood his

right to plead not guilty.

-7-
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The trial court did fail to specifically inform the defend-

ant of his right of confrontation but we note that defendant,

represented by counsel, makes no claim that he did not understand

this right, that he was prejudiced or harmed by this omission, that

he was not satisfied v/ith the plea agreement, or that the agree-

ment was not honored. Under such circumstances, we find the techni-

cal error an insufficient basis for reversal since it appears from

the record in its entirety that real justice has been afforded.

People V. Dudley , 58 111, 2d 57, 61 (1974).

Judgment affirmed . • .

•

•

RECHENMACHER, GUILD, J.J. - concur
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STATE OF ILLINOIS

APPELLATE COURT

AT AN APPELLATE COURT, for the Fourth Judicial District of the

State of Illinois, sitting at Springfield:

PRESENT .

HONORABLE H./mOLD F. TRAPP, Presiding Judge

HONORABLE JAMES C. CRAVEN,

HONORABLE FREDERICK S. GREEN,

Attest: ROBERT L. CONN, Clerk.

.Judge

-Judge

"^rd -day

oL

BE IT REMEMBERED, that to-wit: On the_

April fi. D. 19_I5_, there was filed in the office of

the Clerk of the Court on opinion o! said Court, in words and figures

following:





STATE OF ILLINOIS

/iPPELLATE COURT

FOURTH" DISTRICT

;eneral No. 125 4 8 Agenda Ib-Al

'ERRY & HENDERSON ARCHITECTS, INC.,
I corporation,

Plaintiff-Appellant

V.

IDGEWOOD NURSING HOME, INC.,
I corporation,

Defendant-Appellee

and

AND OF LINCOLN BANK, a banking
orporation.

Garnishee

Appeal from
Circuit Court
Sangamon County
72-SC-2765

:ir. JUSTICE CRAVEN delivered the opinion of the court:

Plaintiff obtained a judgment against the defendant Ridgewood

ursing Home, Inc., in January of 1973. In April of that year, a

itation to discover assets was issued to one John B. Rotherham,

resident of the defendant corporation, to appear to be examined as

o matters relating to the assets of the defendant corporation.

Upon the basis of information obtained in that discovery

roceeding, a garnishment summons v/as served upon the Land of Lincoln

ank as garnishee. The bank filed an answer to the garnishment summons

tating that at the time of the service of the summons, a sum in

W^





excess of $13,00 was in an account of the defendant at the

bank. The bank asserted that the account had been assigned to it

to secure an indebtedness of the defendant corporation. By its

answer, the bank sought a finding and order that it had no assets

lof the defendant corporation subject to garnishment. The plaintiff

filed a responsive pleading denying the assignment and sought an

order, the substantive effect of which would have required the pay-

ment of the account to it.

The defendant then filed a motion to strike the garnish-

ment action. The motion to strike was based upon an assertion that

the proceeding had been instituted without first having obtained

leave of court, allegedly contrary to Supreme Court Rule 27.7(a).

(111. Rev. Stat. 1973, ch. IIOA, 1[ 277(a).) The motion to strike was

allowed and a judgment order was entered accordingly.

In this cause, the plaintiff apparently has taken all steps

necessary for the perfection of an appeal and had complied with the

requirements of the rules applicable to appellate procedure.

Neither the defendant nor the garnishee has made an appearance in

this court. In such a situation, this court may, within its discretion,

reverse and remand the cause without consideration on its merits.

IWe find that this disposition is appropriate here, for an examination

of the record reveals that no injustice would be done by such a

disposition. Accordingly, the judgment of the circuit court

of Sangamon County is reversed and this cause is remanded with directions

-2-





o deny the motion to strike the garnishment action and for further

roceeding^ i^n the merits of the controversy,

REVERSED AND REMANDED WITH DIRECTIONS.

TRAPP, P.J., and GREEN, "J., concur.
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UNITED STATES OF TU^IERICA

State of Illinois )

Appellate Court ) ss:
Second District )

At a session of the Appellate Court, begun and held

at Elgin, on the 2nd day of December, in the year of our Lord

one thousand nine hundred and seventy-four, v;ithin and for

the Second District of Illinois:

SECOND DIVISION

Present' — Honorable L. L. RECHENMACHER, Presiding Justice

Honorable WALTER DIXON, Justice

Honorable THOMAS J. MORAN, Justice
"

: LOREN J, STROTZ, Clerk.

WILLIAM A. KLUSAK, Sheriff

BE IT REMEMBERED, that afterwards, to v/it:

On APf^"^ '^'
• the Opinion of the Court was filed

in the Clerk's office of said Court, in the v;ords and figures

follov;ing, viz:
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IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT

SECOND DIVISION

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee,

V.

ELLA MAE GAINES,

Defendant-Appellant.

Appeal from the Circuit Court
for the 15th Judicial Circuit,
Stephenson County, Illinois.

MR. PRESIDING JUSTICE RECHENMACHER delivered the opinion of the court;

The defendant was charged with delivery, and in a separate

count with possession, of not more than 30 grains of a controlled

substance—heroin. She was convicted in a jury trial and sentenced

to not less than 1 year nor more than 18 months in the Women's

Reformatory. The defendant appeals her conviction for delivery

on the ground that she was not found guilty beyond a reasonable

doubt because she was entrapped by the State through the use of

an informant.

The informant apparently disappeared following the alleged

act of entrapment and could not be located by the police, thus

he did not testify at the trial. The evidence developed at the

trial was substantially as follows.

The police picked up one Houston for questioning in
V-

connection with a bad check charge. In the course of the in-

"

vestigation they discovered he was carrying a quantity of mari-

juana on his person. They also noticed that his arms were scarred,

indicating the use of drugs by injection. They charged him with

possession of marijuana and in rhe course of queotiouing him,

Houston admitted to the police that he was a heroin addict.
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but said he would like to "kick" the habit. He informed the

police that he knew the source of heroin coming into i'"reeport

and would cooperate with the police by giving them the names of

other users of heroin as well as their source of supply. He

then told them he got his heroin from one Ella Gaines, the de-

fendant here.

At that time, although the police did not formally

charge Houston in connection with the alleged ibad. check, they did .

charge him with possession of marijuana. He was released on his

own recognizance on that charge. The police then made arrangements

with Houston for him to make a "controlled" buy of heroin from

Ella Gaines. Pursuant to this arrangement Houston made an ap-

pointment with Ella Gaines at the apartment—met the police near •

the apartment and received $50 in currency from them, two 20' s
'

and a 10 . - The -serial numbers of each bill were recorded and each bill w

dusted with ultraviolet powder. While the police waited nearby,

Houston entered the building V'/here the defendant lived and re-

appeared a few minutes later carrying several foil wrapped packets

containing a white substance, which the police thought resembled

heroin and which they immediaely took charge of. The police then

entered the defendant's apartment and arrested her and two other

women who were present in the apartment. Three men v7ho were

also present were released after a search revealed no drugs,

needles or other contraband on their persons. While in the apart-

ment the police saw some foil packets and a syringe holder in

plain view in the kitchen. The defendant and the tv;o v/omen were

taken to police headquarters for questioning. The police then

obtained a search warrant and returned to the apartment where they

seized the foil packets and syringe holder, as well as a needle

and a syringe, v/hich they found in the bedroom.
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The defendant and the two other women were searched at

police headquarters- The search of the defendant revealed the

presence of a hypodermic needle, a syringe, several foil packets

with white powder in them and $95 in cash of which $50 was iden-

tified as the money given to the informant by the police. The

foil packets were later identified by a laboratory expert as

containing heroin. One of the women was found to be carrying a

syringe on her person and it was also discovered that the third

woman was a heroin user and was then under treatment at a local

hospital.

In her testimony at the trial the defendant testified

that she had known Houston for some five years; that he had lived

with her from time to time during that period and had been living

in her apartment for a period of several months just preceding

her arrest. She further testified that she had become a heroin

user herself some nine months previous to her arrest and that the

heroin v;as supplied to her by Houston. She also testified that the

only heroin she ever had was the heroin brought to her apartment

by Houston; that she never had possession of any heroin of her

own, and that she never bought any and never sold or delivered any.

She said that the day previous to her arrest Houston had brought

eleven packets wrapped in tinfoil to her apartment and left them

v/ith her, and that on the day of her arrest in the afternoon,

Houston appeared at her apartment and said he would see her that

evening. She stated that a few minutes previous to her arrest

that evening Houston came to the apartment and said the police

were looking for him; that he was "hot" and that he was going to

"split", and that he needed some of the heroin he had left with

her the day before. She gave him five of the packets he had

given her to keep the day before. Ho then left and im^T.ediately

afterward she vias arrested. She acknowledged that Houston had
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given her $50 in currency at the time of his visit but explained

this by saying that since he lived with her and ate at her apart-

ment he often gave her money from time to time, and that he had

told her when he handed her the $50 that it was to help her out

until he could see her again. In other words, she claims that the

$50 was for living expenses and was not payment for the heroin.

Two acquaintances of the defendant confirmed that Houston

had been living in the apartment of the defendant and that they

had been present when Houston came there the day before the arrest

and that they saw him give the defendant several foil v/rapped packets,

The defendant denied a "delivery" of the heroin to any

one, contending that she merely kept the heroin entrusted to her

by Houston; that she had no heroin of her own; that she did no

more in connection with it than to return it to Houston when he

asked for it, and that the exchange of currency and heroin packets

simultaneously were coincidental and unrelated. Thus she denied

there was any delivery within the meaning of the Controlled Sub-

stances Act (ch. 56 1/2, par. 1402(b), 111. Rev. Stat. 1971).

It will be observed that while the defendant raises, as

the sole issue in this appeal, the defense of entrapment, the story

told by her and her witnesses at the trial does not amount to en-

trapment. The defendant cites the cases of People v. Strong ,

21 111. 2d 320, People v. Pollen , 53 111. 2d 2 8 0^ and People v.

Rogers , 6 111. App. 3d 1092^ as cases similar to her own where the

defense of entrapment v/as upheld. However, in each of these cases

there was a vital difference from her o\-m case, as will be noted

below.

The defense of entrapment is set forth in the Entrap-

ment Section of the Criminal Code, ch . 38, sec. 7-12 (111. Rev.

Stat. 1971, ch. 38, par. 7-12) which provides as fellows:
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"§7-12. Entrapment. A person is not guilty of
an offense if his conduct is incited or induced
by a public officer or employee, or ?gent of
either, for the purpose of obtaining evidence
for the prosecution of such person. Hov;ever, this
Section is inapplicable if a public officer or
employee, or agent of either, merely affords to such
person the opportunity or facility for committing
an offense in furtherance of a criminal purpose
which such person has originated."

In construing this statute the courts have held repeat-

edly that the defense is not consistent with a denial of the offense

involved. The doctrine of "entrapment requires that the defendant

admit the unlawful act and contend that the State is estopped to

convict him of it because of its own unlawful instigation of such

act. Thus in Strong it was contended the infoirmer furnished the

narcotic and more or less tricked the defendant into parting with

it under circumstances which could be construed as a sale and

since the informer did not take the stand to rebut the defendant's

contention in this regard the defense of entrapment was upheld.

In Pollen the circumstances were similar in that the evidence

strongly hinted at the narcotic having been "planted" and the in-

former actually received expense money from the police on which to

leave town so as to be unavailable at the trial, thus inviting an

inference that he v/ould have admitted the entrapment. In Rogers

the defendant was an innocent housewife who committed the act of

selling or delivering the narcotic but under such circumstances

that deliberate failure to call the informer invited the inference

that the housewife had been deliberately trapped, as she contended.

In these and other classic cases of entrapment there is an admission

of committing the essential elements of the offense but under

such circumstances that the State was morally responsible for

instigating it or luring the defendant into committing an offense

he would otherwise not have committed.

But such is not the defendant's contention here. Ker

testimony at trial is not very credible but taken at its face value
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it amounts to a denial of the crime, not an admission coupled

with the defense of entrapment. The defendant does not say that

she committed the offense of delivery but did it at the instigation
in effect:

of the State. She says / ^Vhat I did was not 'delivery' under the

statute--! was handed some packets to keep for the owner and when

the owner wanted them back I handed them back to him because they

were his. She discounts the inference that there was consideration

for delivery of the heroin packets to Houston by the exchange of

money by explaining that the two things were unrelated—the money

was a customary allowance or donation from the informer based on

their living together. Thus she says, in effect, that she did not

commit any crime. We believe the position of the defendant is

entirely incompatible with the defense of entrapment and makes the

evidence attempted to be introduced to show that defense irrelevant.

If the defendant had been able to convince the jury that her story

as to how she came into possession of the heroin and the subse-

quent returning of it to the informer Houston was true, the defense

would be "not guilty", rather than entrapment. It was not necessary

for her to prove entrapment if she merely was a bailee for someone

she was living with and had never sold or delivered any of the

narcotic to any one else. In the story she tells she does not ad-

mit any guilt, hence entrapment is not germane to her defense.

Even if the defense of entrapment had been properly

raised in this appeal it is our opinion that such defense was not

established by the evidence. The case is, in our opinion, within

the limitations set in other narcotics cases governing police con-

duct in obtaining evidence of a sale or delivery. (See People v.

Gonzales , 125 111. App. 2d 225 and People v. Redding , 28 111. 2d

305.) There is no evidence that the police knew in advance that

the informant had given heroin to the defendant to keep for him.

A mere arrangement for a "controlled buy" is not per se entrapment.

l!IJJ! iiU>l|WllWli.W.ill.il.|iUJU .<-'Ht"Jiii.f..l lH»'J ' i
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People V. Jackson , 76 111. App. 2d 4 32^ and People v. Gra y, 27 111.

2d 527.

In either case, therefore, this appeal must fail. A

valid defense of entrapment has not been made on the merits but

in any event the defendant's own testimony is not compatible

with such a defense. Had the defendant raised the issue by ad-

mitting guilt and establishing facts tending to estop the State

from using the evidence of the sale and delivery under the doctrine

of entrapment, a valid issue for appeal would be presented. On

the basis of the defendant's position that she sold nothing and

that she is not guilty of the charge of delivery, however, we cannot

consider the issue of entrapment as having been properly raised.

On the other hand, if the defendant's testimony is not

believed then the otherv;ise admitted facts, excluding her ex-

planation of them, create an overwhelming inference of guilt. The

defendant handed heroin to the informer and received $50 from him.

There were other users of narcotics in her apartment when she was ar-

rested and there was equipment present for injecting it, indicating

that the apartment was frequented by narcotics' users. VJhile the

defendant contended she was merely a custodian or bailee of the

heroin in question, she had the balance of the heroin she retained

in her brassiere when she was searched at the jail, indicating more

than a mere bailment of it for someone else's benefit. It is not

probable that the defendantrisked being found with heroin on her

person merely to perform a bailment. The presence of other persons

in her apartment at the time of defendant's arrest, one of v/hom

carried a syringe on her person and the other of whom was a known

addict and all of whom when arrested were sitting at a table on

v/hich V7ere foil wrapped packets and a syringe holder, indicate

ti,.WLaji)Jtj..iiP^wfffi^^pjl^iBi^igiii 1 |^ , (M, t imimmmifftfmimmimii^K ^mmmtm pjyp^iwwpii
jiWM.uiiiii iit i.i ipjwp. i i |nt^ < i,p(
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al
more than person/use of the drug for the defendant herself. The

absence of the informer does not, in this case, lend an inference

that his testimony would corroborate hers, since due to the charges

pending against him he had logical reason to make himself unavail-

able to the police. Moreover, there was not in this case, as

in the Strong , Pollen and Rogers cases, any intimation that the

heroin was supplied for this particular sale by the informer, since

the defendant admitted keeping heroin for him over a period of many

months preceding her arrest. The defendant has not established,

therefore, either that she was innocent of knowingly "delivering"

the narcotic or that she was entrapped if she did so deliver it.

The jury apparently did not believe her explanation that the exchange

of the money and the heroin were two unrelated facts, but on the

contrary, believed that the transaction represented a sale and

delivery of the heroin.

We conclude, therefore, that the issue of entrapment

was not properly raised since guilt was not admitted but was denied.

In any event we do not find the defendant was entrapped. The

jury having found her guilty of the offense charged and the ver-

dict not being against the manifest weight of the evidence, the

judgment of the trial court is affirmed.

Judgment affirmed.

THOMAS J. iMORAM and DIXON, JJ., concur. .

',.
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UNITED STATES OF AMERICA

State of Illinois )

Appellate Court ) ss:
Second District )

At a session of the Appellate Court, begun and held

at Elgin, on the 2nd day of Deceraber, in the year of our Lord

one thousand nine hundred and seventy-four, within and for

the Second District of Illinois: ' -

FIRST DIVISION

Present — Honorable GLENN K. SEIDENFELD, Presiding Justice

Honorable WILLIAt-l L. GUILD, Justice

Honorable ALBERT E. HALLETT, Justice •_

LOREN J. STROTZ, Clerk

WILLIAi-l A. KLUSAK, Sheriff

BE IT REMEMBERED, that afterguards, to v/it:

On April 2, 1975 the Opinion of the Court was filed

in the Clerk's office of said Court, in the v/ords and figures

following, viz:
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IN THE

APPELLATE COURT CF ILLINOIS

SECOND DISTRICT

FIRST DIVISION

PEOPLE OF THE STATS OF ILLINOIS,"

Plaintiff-Appellee

,

V.

JALIES LIULLEN,

Defendant-Appellant

,

li'

inct

Appeal from the Sixteenth
Judicial Circuit

Kane County, Illinois.

Mr. JUSTICE GUILD delivered the opinion of the court:

The defendant herein pled guilty to two indictments for

burglary, applied for probation which was denied, and was sentenced

to two concurrent terns of not less than two nor more than seven

years in the Illinois State Penitentiary.

The sole issue presented in this case for review is the

alleged failure of the trial court to admonish the defendant of his

rights under Supreme Court Rule 402 (111 .Rev. Stat . 1973, Ch. IIOA,

Sec. 402.) Specifically, defendant alleges that the trial court

failed to determine that the defendant understood the nature of the

charges against him; that the trial court failed to advise the

defendant of the possibility of imposition of consecutive sentences

for the two separate burglaries; that the trial court gave no

admonition to the defendant of his right to plead not guilty and

to persist in such a plea; the trial court failed to admonish the

defendant concerning the waiver of his right tq. a trial by jury and

-his right to be confronted with the witnesses against him; and,

lastly, that the trial court did not determine a factual basis for

the defendant's pleas of guiltj'^.

At the outset, the defendant ur;^;es that we adopt the

interpretation of Rule 402 as previously adopted by the Fourth and

Fifth District of the Appellate Court, citing People v. Hudson (1872),

7 Ill.App.3d 800, 283 N.E.2d 533, and People v. Sillops (1974), 16 111.
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App.Sd 892, 307 N.E.2d 206. We disagreed with the Fourth and Fifth

Districts (See , e.g.. People v. Ellis (1974), 16 App.Sd 282, 303 N.E.2d

53.) However, the cases v/hich govern the resolution of the issues

presented herein are the recent Supreme Court decisions of People v .

Dudley (1974), 58 111. 2d 57, 313 N.E.2d 773, and People v. Krantz

(1974), 58 111. 2d 187, 317 N.E.2d 559 where the court specifically

held that substantial compliance v/ith Rule 402 was sufficient.

We will turn now to the specific allegations alleging

failure to comply with Rule 402.

The first contention of the defendant is that the court

failed to determine that the defendant understood the nature of the

charges against him. It is to be noted that the defendant was

charged with two burglaries and a number of other burglaries were

pending against him at the same time. In addition to that he had

served at least one prior sentence in the penitentiary for burglary

and was obviously not a stranger to the offense of burglary. We

find that the court here did, in fact, advise the defendant of the

nature of the charges against him. At the arraignment he was told

three times that the charges were burglary. He was given a copy of

the indictment and a copy of the statements made. At the change of

plea proceeding, he was again told the indictments were for burglary

and the trial court read the indictments to him. It is inconceivable

that the defendant could not understand the nature of the charges

against him. •

'

The next contention of the defendant is that the trial

court failed to advise the defendant of the possibility of the

imposition" of consecutive sentences for the two separate burglaries

herein involved. Defendant has cited People v. Zatz (1973), 13 Ill.App.3

322, 300 N.E.2d 16. This argument, we feel, is specious as there is

no contention v/hatsoaver that the defendant was prejudiced in any

way by the failure of the court to advise him of the possibility of

consecutive sentences. As a matter of fact, consecutive sentences

were not imposed and we disagree with the finding of People v. Zatz
,

supra , and further find that in this court's opinion, that case has
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been overruled by People v. Dudley , supra , and People v. Krantz , supra

>

The next contention of the defendant is that the trial

court failed to admonish the defendant concerning his right to plead

not guilty or to persist in such a plea. To the contrary, the court

admonished the defendant that he was entitled to a trial by jury

and that the burden was on the State to prove him guilty beyond a

reasonable doubt, and that he v/as presumed innocent until proven

guilty . The trial court asked the defendant if he understood that

and the following question was further asked:

"THE COURT: And now the big question on the court's
mind is whether you really want to enter a voluntary
plea of guilty on both of these cases?

THE DEFENDANT: Well, I am guilty.

THE CCURT: And it is your desire to enter a plea of
guilty?

THE DEFENDANT: Yes, Sir." '

The court then advised the defendant of the charges of burglary on

Hay 19, 1972 of the Rauscb^^iberger Furniture Store and the second

burglary on July 24, 1971 of the same store and asked if that were

correct. The defendant replied that one was "...in June last year,

1972." The court said. "This says July 24th." Counsel for the

defendant than stated to the court:

"Your Honor, if I may say this, there are a series
of burglaries. These are two of the series. The
dates are correct .

"

It is difficult to see how the defendant in any way could have been

misled as to his right to plead not guilty and to persist in such a

plea under the circumstances set forth above. \Je find no error ia

this regard. ^

.. -..-.-_- - The next contention of the defendant is that the trial court

did not admonish him concerning his right to trial by Jury. As

indicated above, this is not correct. While the court did not

specifically advise defendant of his right of confrontation by thg

witnesses against him the court specifically stated that he was

presumed innocent and that it v/as incumbent upon the State to prove

him guilty beyond a reasonable doubt and that he was entitled to a

trial by jury.
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Defendant's final contention is that the court failed to

determine the factual basis for the plea. As indicated in the

above colloquy, the defendant readily admitted that he was guilty of

the two offenses charged and his counsel further advised the court

that he was involved in a series" of burglaries and in addition to

that the defendant had recently been released on parole from a sentence

in the penitentiary fur burglary. From the record it appears that

the defendant had burglarized the store in question on six different

occasions. In this case, as" the court stated in Dudley , supra :

"There is no claim that the plea of the defendant,
who was represented by counsel, was not voluntary.
There is no other claim of harm or prejudice to
the defendant." 58 111. 2d at 60, 316 N.E.2d at 774.

Under the authority of People v. Krantz , supra , and People

v. Dudley , supra , we find that there was more than substantial

compliance with the provisions of Supreme Court Rule 402 in this

case and the conviction of the defendant is affirmed.

AFFIRiEED. • :

SEIDENFELD, P.J. and HALLETT, J. CONCUR.
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the Second District of Illinois: ^

SECOND DIVISION

Present' — Honorable L. L. RECHENMACHER, Presiding Justice

Honorable WALTER DIXON, Justice

Honorable TH0I4AS J. MORAN, Justice

LOREN J. STROTZ, Clerk

WILLIAM A. KLUSAK, Sheriff
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in the Clerk's office of said Court, in the words and figures

following, viz:
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. IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT

SECOND DIVISION

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee

,

V,

RICHARD RAYMOND HENDREN,

Defendant-Appellant

,

Appeal from the Circuit Court
for the 17th Judicial Circuit,
Winnebago County, Illinois.

MR. PRESIDING JUSTICE RECHENMACHER delivered the opinion of the court:

Defendant pleaded guilty to burglary. At the sentencing

hearing the trial court had before it a lengthy pre-sentence report

prepared by the Probation Officer. That report, among other things,

set forth (i) the particulars of the burglary including defendant's

version, the items of property taken (some of which were recovered)

,

and the damage done to the home and furnishings; (2) his prior

conviction (in 1969) for burglary, for which he served about 38 months

before he was paroled, some 6 months before his maximum term expired;

(3) four juvenile arrests for vandalism, disorderly conduct, curfew

violation the disposition of which indicates that defendant was

"lectured and released", and for burglary—larceny which resulted in

an order for supervision and for payment of restitution; and (4) an

FBI rap sheet listing 6 adult arrests for various offenses including

.forgery, burglary and disorderly conduct, showing no "disposition"

by conviction or otherwise, in addition to 7 others including burglary

and disorderly conduct which reflect conviction of the defendant.
1.

The sentencing hearing was extensive, v/ith testimony by the defendant

and by his mother.

^sv?
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Before pronouncing sentence the trial court stated:

"I can't look at this young man's record and
place him on probation. I think I have to sen-
tence him to the penitentiary."

Accordingly, the court sentenced the defendant to a term of 2 to
i

6 years.

The sole question presented is whether the trial court

committed reversible error because of the inclusion of the juvenile

and adult arrests in the pre=sentence report which did not result in

convictions or other appropriate adjudications. In short the de-

fendant argues that the trial judge should have stated to the de-

fendant that he would not consider such unadjudicated arrests in

determining sentence. We reject that argument.

• In People v. Blake , 15 111. App. 3d 39, 44, we considered

a comparable situation wherein defendant argued that the trial court

considered juvenile arrests which were mentioned in the probation report,
as in Blake ,

In the case at bar^/the trial judge gave no indication whatever that he

V7as relying on any incompetent evidence in the pre-sentence report.

The defendant's record shows? in addition/ that he served over 3 years
when

for a prior burglary and that/he was released on probation his Parole

Officer reported that defendant "has made a very poor adjustment since

his release" and "appears to have a 'don't care attitude' about him-

self or anyone". As we stated in Blake / the Illinois courts "have

repeatedly said that in a situation such as this it will be presumed

that the court only considered proper evidence of prior offenses in

imposing the sentence in a case before it." See, also People v. Simpson ,

# 73 419, 111. App. 3d ; People v. Fuca , 43 111. 2d 182.

Therefore the judgment is affirmed.

Judgment affirmed.

THOMAS J. MORAM and DIXON, JJ . , concur.
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FOOTNOTE

1. The transcript of that hearing is 27 pages in length.
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